Corporate
European

Insights

Doing business in uncertain times
What´s news in….?
Doing business in uncertain times
Andersen Europe Corporate Highlights

July 2022

Andersen Global

Index

Andersen Global® was established in 2013 as the international entity surrounding the development of a
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Andersen Global is an association of legally separate, independent member firms, comprised of more than
12,000 professionals worldwide, over 1800 global partners and a worldwide presence. Our growth is a
by-product of the outstanding client service delivered by our people, the best professionals in the industry.
Our objective is not to be the biggest firm, it is to provide best-in-class client service in seamless fashion
across the globe. Each and every one of the professionals and member firms that are a part of Andersen
Global share our core values. Our professionals share a common background and vision and are selected
based on quality, like-mindedness, and commitment to client service. Outstanding client service has and
will continue to be our top priority.
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Core values
Best-in-class
We aim to be the benchmark for
quality in our industry and the
standard by wich other firms are
measured.
Transparency
We value open communication,
information sharing and inclusive
decision making.

Stewardship
We hire the best and the
brightest and we invest in our
people to ensure that legacy.
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Seamless
Our firm is constructed as a
global firm. We share an interest
in providing the highest level
of client service regardless of
location.

IV

Independence
Our platform allows us to
objectively serve as our client’s
advocate; the only advice and
solutions we offer are those that
are in the best interest of our
client.
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Our international presence

12000+

1800+

370+

professionals worldwide

global partners

locations worlwide

4|

Discover all the Member and Collaborating Firms
of Anderssen Global at:
global.andersen.com/locations
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Presentation

Andersen´s Corporate and M&A practice, through the member and collaborating firms of
Andersen Global, has prepared a new edition of the European Corporate Insights’ magazine
which we hope will be of interest.
We live in a turbulent time still marked by the pandemic and mainly by the war in Ukraine,
energy price hikes, lack of raw materials, supply difficulties, etc. That is why in this new edition
of the Corporate Insights Magazine, we address how these circumstances are impacting
the transactions in each jurisdiction. As well as an overview of contractual mechanisms
used to protect transactions due to the new circumstances we are facing.
This edition has a specific chapter on almost 20 different jurisdictions, summarizing the
different guidelines and regulations specific to each country.
Likewise, we are happy to share with you our highlight reels where you will find the latest of
our activities, credentials, ranking nominations and other news from our Andersen Corporate
and M&A environment in Europe.
Our European Corporate and M&A Practice is composed of 35 different jurisdictions where
we have skilled and experienced teams of lawyers and tax experts with a proven track
record in delivering best-in-class and seamless service in different jurisdictions, under our
one firm principle, in all matters related to Corporate and M&A, including but not limited to:
•
•
•
•
•

Corporate Commercial;
Start-ups, Venture Capital, Private Equity;
Private Debt;
Mergers and Acquisitions;
Corporate Governance and Compliance;

We are confident that the European Corporate Insights, will help Multinational Companies
to get an overview of different hot topics that normally generate questions when operating
in different European countries.
In case you are interested in receiving more detailed information, please contact one of the
members of Andersen´s Corporate and M&A Practice who will be glad to give further advice.

Ignacio Aparicio
European Corporate and M&A Coordinator

You may also be interested in:
SANDBOX in Europe – March 2022

ESG Europe – November 2021

The FinTech ecosystem has recently introduced new
players and innovative business models which involves
new and different challenges for the financial system.

How to Finance M&A transaction in Europe? Different
ways to finance, possibility to issue bonds by private
companies, incentives and benefits, and deduction of
interest expenses in M&A transactions.
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BELGIUM
Companies beware: convert your company
now before it is too late
All BVBA/SPRL (private limited liability companies),
including the EBVBA (one-person BVBA/SPRL)
and the start-up BVBA/SPRL, must be converted
into a BV/SRL (private limited liability company).
Cooperative companies that do not or no longer
comply with the cooperative identity must also be
converted. The BV/SRL qualifies for this type of
company, but other forms are possible, as well.
The partnership limited by shares (Comm.V.A./
SCA), the cooperative company with unlimited
liability (CVOA/SCRI), the agriculture company and
the partnerships (silent and temporary companies)
disappeared on 1 January 2020. Such companies
may still exist and are registered as such in the
Crossroads Bank for Enterprises. But, these
companies must also be converted.
Read more g
Competition law more strictly regulated after
the transposition of the ECN+ Directive
Belgian competition law underwent an important
reform with the law of 28 February 2022, which
transposes the ECN+ Directive that came into
force on 17 March 2022.
The Law of 28 February 2022 transposing the
ECN+ Directive, amends Books I and IV of the
Belgian Economic Law Code (“Code du Droit
Economique” or “Wetboek van Economisch
Recht”). The law thoroughly reforms Belgian
competition law by providing the BMA, whose task
is to apply competition policy in Belgium, with more
and more functional tools to carry out its task.

II · What's "News" in...
8|

The transposing law expands the power of the
BMA's auditorate to conduct house searches and
to carry out specific controls in the process. The
leniency procedure has been strengthened and
the gaps on the Criminal Code have been filled.
This makes it possible for applicants for leniency
to obtain also criminal immunity.
There is also an important amendment that was
not foreseen in the ECN+ Directive which concerns
the introduction of a "filing fee" within the context of
merger control.
Read more g
Whats "News" in...

CROATIA
On July 12, 2022, the Council of Finance Ministers
decided on Croatia's entry into the Eurozone
on January 1, 2023, while the obligation of dual
reporting of prices will begin on September 5,
2022.
The New Act on the protection of Reporters of
Irregularities (whistleblowers) came into force on
April 23, 2022, introducing numerous changes
with regard to the previous Act and imposing
additional obligations on employers.
New Act on the protection of consumer rights
came into force on May 28.2022, introducing
numerous novelties in the field of consumer rights
protection
Among other things, the new rules foresee a ban
on the publication of false reviews of services and
products. Consumers in such and other cases in
which they were subjected to unfair trade practices
will be able to seek compensation for damages.
Also, if the product can be repaired, the customer
will no longer have the right to choose for himself
whether he wants a replacement product or
product repair, which the traders should also
specify in their general terms and conditions.
The general terms and conditions should clearly
distinguish consumer rights under the commercial
warranty from consumer rights under the rules for
product defects.
During price reductions, traders are obliged to
highlight the reduced price that they apply during
the duration of the special form of sale (during
seasonal discounts, sales, special sales, sales
of goods with an error, as well as during other
special offers of retailers in which consumers can
buy products at lower prices than those in regular
sales) and the lowest price applied by the retailer
for the same product during a period of 30 days
before carrying out a special form of sale.
On June 1, 2022, the amendments to the
Companies Act came into force, while certain
amendments to the Court Register Act already
came into force in March 2022.
Amendments to the Companies Act introduce
among others, the possibility to incorporate
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subsidiary remotely as well as Ltd and simple Ltd
with the participation of a public notary, certain
restrictions for appointment of procurators and a
possibility to pay share capital as a deposit to a
special account of a notary public opened with a
credit institution.

whether capital or consumer goods, regardless of
whether the lessee is a business, a self-employed
person or a private individual, in order to provide
citizens with an additional alternative financial
instrument for financing their needs.
Read more g

GREECE

New institutional framework for Maritime
Companies of Pleasure Yachts (N.E.P.A.)
On 20 April 2022, Law 4926/2022 was published,
the second part of which concerns the institutional
framework of Maritime Companies of Pleasure
Yachts (N.E.P.A.). Specifically, Articles 23-67 and
70-71 of the new Law reformed the institutional
framework of the above companies, governed
by Law 3182/2003 until then. From the entry
into force of the new law, N.E.P.A. are obliged to
harmonize their statutes with the new provisions
within nine months.

Significant and innovative incentives for
the creation of economies of scale through
transformations of SMEs and partnerships of
persons, for all sectors of economic activity
have been provided by new Law 4935/2022.
The Law 4935/2022 entitled "Incentives for
business development through partnerships and
corporate transformations and other provisions"
was published in Government Gazette 103/A/265-2022. The purpose of the legislative initiative
is to provide significant and innovative incentives
for the creation of economies of scale through
transformations of very small, small and mediumsized enterprises (SMEs) and partnerships of
persons, for all sectors of economic activity.
In particular, the incentive of 30% exemption from
payment of income tax on the taxable profits of
the new company or the cooperating person is
provided. In the case of partnerships of natural
persons who are professional farmers, this
exemption amounts to 50%.
The exemption is granted subject to specific
conditions regarding the turnover and size of the
transformed companies (SMEs are covered) while
other criteria are also set.
Read more g
Extension of financial leasing to private
individuals by aet. 131 of new Greek
Development Law 4887/2022.
The new Greek Development Law 4887/2022
was published on 4/2/2022, the purpose of
which is to promote the economic development
of the country by granting incentives to specific
activities and sectors.By article 131 of this law,
the institution of financial leasing to private
individuals was extended, with a relevant
amendment to par. 1 and 2 of Article 1 of Act
No. 1665/1986 which governs leasing. This
10 | amendment seeks, in the long term, to open
up the market for leasing services to all goods,

The new Law shows a tendency to modernize the
provisions governing the N.E.P.A., by creating a
flexible digital framework. At the same time, the
process of their establishment and operation is
simplified, aiming to increase the establishment
of such companies, with multiple benefits for the
domestic tourism sector.

ITALY
The new digital customs declaration
The reform of the customs declaration opens a
new process for the digital transformation that
will be completed in 2025. It provides for the
replacement of the DAU model (Administrative
Document) in favour of a new model, called
EUCDM (European Union Customs Data Model)
– defined at European level, according to an
implementation plan foresees a gradual alignment
of Member States’ customs information systems.
Read more g
Tax domicile as the principal place of business
and interests
The notion of tax domicile must be interpreted
and evaluated in relation to the place where the
individual maintains both personal and economic
relations. This is what emerges from the order filed
by the Supreme Court last June 6, which, in truth,
follows the well-established line of jurisprudence
according to which, for the purpose of determining
the tax domicile, personal/familial elements, as

well as economic ones, must also be taken into
consideration.
Read more g

IRELAND
Irish High Court decision on Shareholder
Settlement Agreement dispute
A dispute among siblings in respect of shares in
the family cinema business resulted in the recent
High Court decision of Kennedy & Others v Ward
[2022] IEHC 158. The case provides an illustration
of common pitfalls to be avoided when entering
into a settlement agreement, that will be of interest
to parties to commercial agreements generally.
In this case, parties to the dispute signed a
settlement agreement late at night which provided
that the plaintiffs would transfer their shares in
the family business to the defendant in return for
cash consideration totalling €31.5m to be paid in
instalments on certain dates. When the conduct
of the parties departed from what was agreed,
the parties asked the Court to interpret various
provisions of the agreement. By way of summary,
the Court held that parties to agreements must
ensure that their intentions are fully reflected when
entering into a settlement agreement. The Irish
Courts will be very reluctant to impute terms where
an express agreement among parties is negotiated
with legal advisers involved.
The Canon decision and gun-jumping under
the Irish merger control rules
Last month in Canon v Commission (Case
T-609/19), the EU's General Court upheld the
European Commission's €28m fine on Canon
in 2019 for gun-jumping in relation to its twostep acquisition of Toshiba Medical Systems
Corporation (TMSC).
Under the EU Merger Regulation (EUMR), parties to
a notifiable transaction must: (i) notify the transaction
to the European Commission (Commission) before
implementation (i.e. the obligation to notify), and (ii)
not implement the transaction before it has been
approved by the Commission (i.e. the standstill
obligation). A breach of these obligations can lead
to substantial fines under the EUMR.
The General Court’s decision (which may yet be
appealed) sheds further light on these gun-jumping
Whats "News" in...

issues. These include what might constitute
premature implementation of a transaction prior
to notifying and obtaining Commission approval
under the EUMR. In particular even contributions to
a change of control in a transaction can constitute
gun-jumping.
The decision also provides pointers for the Irish
merger control rules on gun-jumping (i.e. contained
in the Competition Act 2002 (as amended)
(Competition Act)) for multistep transactions. This is
particularly noteworthy in light of the more vigorous
gun-jumping rules contained in the Competition
(Amendment) Bill 2022 (Bill) and which is expected
to come into force in Ireland.
Proposed directive on corporate sustainability
due diligence
The European Commission recently published its
long-awaited proposal for a directive on corporate
sustainability due diligence (the Proposed Directive)
to address the human rights and environmental
impacts of global value chains.
For Irish companies in-scope, particularly those
with multi-jurisdictional operations or business
relationships, the Proposed Directive will have
significant implications including the introduction
of certain due diligence obligations, climate
change obligations and directors' duties. Given
the novelty, breadth and significance of what is
proposed, in-scope companies will need to begin
a review or audit of their value chains before these
regulations come into force in order to ensure they
are prepared.

LITHUANIA
Amendments to the Law on Companies as
additional inertia for small and medium-sized
enterprises
Significant draft amendments to one of the main
corporate legal acts - the Law on Companies of
the Republic of Lithuania - have been presented.
Emerging innovations are related to the creation of
a favourable environment for small and mediumsized businesses, increasing the competitive
advantage of Lithuania.
The changes were also dictated by the events of
recent years. Remote communication, which has | 11
become widely popular, has inevitably become

a part of corporate management. Due to this
circumstance, it is proposed to establish that
shareholders (group of them), whose shares give
at least 1/10 of all votes, should have the right
to demand from the company that the right to
participate in the general meeting of shareholders
and to vote in it by means of electronic
communication should be established. With the
agreement of all shareholders, it will be possible
to provide in the company's articles of association
that such meetings are organised only by means
of electronic communication.
Also, efforts are being put to increase the
attractiveness of the private limited liability
company as a legal form of an undertaking.
The draft law proposes to reduce the minimum
authorised capital required to establish a private
limited liability company (from EUR 2,500 to EUR
1,000). This will not eliminate the possibility of
forming a larger initial capital, but it will facilitate
the start of many young businesses, especially
those who are considering choosing between the
legal forms of a small partnership and a limited
liability company. Establishment costs will no
longer be a decisive indicator, as a result of which
it will be possible to avoid some shortcomings
of small partnerships, for example, the fact that
the founders of it can be no more than 10 natural
persons.
More freedom for companies to issue
preference shares
More freedom for companies to issue preference
shares is being sought. Although these shares are
recognised in both common and continental law
countries, they are not widely used in Lithuania
due to inflexible legal regulation. The proposed
amendments will enable the companies to freely
decide on the package of rights to be associated
with such shares. Preference shares will no longer
be limited to the fact that their owners have a
priority in the distribution of the company's profits.
A new task for the enterprises will be monitoring
the practices abroad and striving to respond to
the needs of foreign investors. Companies will
also be able to issue several types of preference
shares. All subtleties related to these shares
(classes, granted rights) will have to be discussed
in the company's articles of association. This may
become not only an alternative to borrowing, but
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can also be, for example, part of the employee
motivation system.
Changes to the payment procedure for shares
are expected. It is desired to simplify the payment
of shares if they are purchased at a price higher
than the nominal value of these shares. In this
case, the initial cash contribution will have to
be at least ¼ of the nominal value of the shares
(according to the currently valid regulation, ¼ of
the aggregate amount of the nominal value of the
shares subscribed for and the share premium
thereof). This means that not only the nominal
value, but also the payment of share premium
could be postponed.
These and other amendments to the law have
already been approved by the Lithuanian
Government, they will still have to be considered
by the country’s Parliament. If the Parliament
gives the green light, some of the innovations
discussed would undoubtedly interest not only
local but also foreign investors. As for today, it
is difficult to predict which economic sector will
be affected the most by such initiatives, but the
expected changes in legal regulation raise the
question whether the Lithuania will be called only
a FinTech centre in the long run.

POLAND
New regulation on crowdfunding
The Polish Parliament (Sejm) has passed the
law on crowdfunding for business ventures and
assistance to borrowers (referred to as the “Bill”).
The Bill has been accepted by the Senate on 7
July 2022. Once the Bill will be signed by Polish
President, the new Bill will enter into force and,
among others, will adapt Polish legislation to the
EU regulations on crowdfunding for business
ventures.
The activities of crowdfunding platforms operating
in the share model will be regulated, in which
the investor, in exchange for a payment, covers
securities that have been issued by the project
owner and facilitates the granting of social loans.
It shall be noted that currently, in Poland there
are no such regulations governing directly the
crowdfunding activities. Investment crowdfunding
platforms in Poland operate mainly based on the
Act on Public Offering. As a result, project owners
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are allowed to advertise public offers via a website
provided by a crowdfunding platform. According
to the new regulations to be introduced by the Bill,
small and medium-sized enterprises will be able
to obtain alternative access to financing. The limits
will be raised (gradually) for them, which will allow
them to acquire more capital for the investments.
The Bill provides an increase, starting from 10
November 2023, of the amount threshold of
proceeds from the issue of securities, which
exempts from the obligation to prepare a
prospectus, from €2.5 million to €5 million.
Public offerings conducted outside crowdfunding
platforms with expected proceeds between €2.5
and €5 million will be subject to the obligation to
prepare an information memorandum as of that
date.
According to Regulation 2020/1503, project
owners funded using crowdfunding platforms will
be able to raise funds up to €5 million without the
need to prepare a prospectus. On the other hand,
for a period of 2 years from the date of application
of the Regulation (i.e. until 9 November 2023), in
countries where the threshold for the amount of
proceeds from the issue of securities above which
a prospectus must be drawn up is less than €5
million, crowdfunding offers without the need to
prepare a prospectus will only be allowed up to
a value not exceeding the threshold provided for
under national law.
As indicated in the justification of the Bill, currently
the vast majority of issuers using the services of
crowdfunding platforms conduct offers up to €1
million, which is connected with the lack of the
need to prepare an information memorandum for
such offers.
The majority of such offers end up with the project
owner raising only a fraction of the assumed sum.
Aligning the threshold for crowdfunding offers
with the threshold for offers that do not require
publishing a prospectus will therefore result in
a 2.5-fold growth in the threshold for funding
business ventures via crowdfunding. Additionally,
with the entry into force of Regulation 2020/1503,
an increase in interest in crowdfunding, both from
investors and project owners, is to be expected.
The gradual reaching of the general threshold
14 | for "no-prospectus" offers of €5 million should
therefore be correlated with an increase in interest
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in this form of funding, consequently, an increase
in the funds raised via crowdfunding platforms.
The Bill also imposes a provision according to
which there will be a temporary (until February 28,
2023) withdrawal from the obligation to publish a
report on the manner of executing orders in the
financial instruments trading system.
Attention should be paid to the method of protection
of personal data of customers of crowdfunding
service providers.
The Act on Public Offer and Conditions for
Introducing Financial Instruments to Organised
Trading System and on Public Companies
On 30th of May 2022, the main - regarding the
tender offers for shares- part of the provisions
of the Act of April 7, 2022, amending the act on
covered bonds and mortgage banks and some
other acts has entered into force (“Act”).
The Act imposes significant changes, including
provisions of the Act on Public Offering and
Conditions for Introducing Financial Instruments
to Organised Trading and on Public Companies,
which entered into force on May 30, 2022 (As
general rule, the Act became valid since July 8,
2022).
The change is to concern the institution of tender
offers for shares to subscribe for the sale or
exchange of shares in public companies and to
strengthen the position of minority shareholders.
The introduction of one, universal mandatory
tender offer threshold (previously it was 33%
and 66% of the total number of votes in a given
company) is aimed at unifying Polish law with
the regulations valid in other EU Member States
and with the requirements of the Takeover Bids
Directive (2004/25/EC). The threshold of 50% of
the total number of votes provided in the Act is
much higher than the thresholds applicable in the
main European markets, and therefore may be
perceived as ‘too high’.
In case of tender offers announced before May
30, 2022, the transitional provisions of the Act will
establish the rule according to which the provisions
on tender offers are applied in the current wording,
if no securities and cash have been issued in
exchange for shares covered by the subscription

before that date. As for entities that on 30 May
2022 will hold more than 50% and not more
than 66% of the total number of votes in a public
company, the obligation to announce a tender
offer will arise if, after the date of this provision,
there will be a further increase in the share in the
total the number of votes in a public company.
The Holding Law – Amendment to the
Commercial Companies Code
On October 13, 2022, regulations governing
holding companies (the so-called holding law) will
come into force in Poland. The new regulations,
revolutionary from the perspective of the Polish
law, provide for setting up a capital group by a
parent company with subsidiaries or capitalrelated companies. The purpose of the group
is to achieve the common interest of the group,
which justifies the parent company's management
of the subsidiaries. Membership in a group of
companies will be voluntary.
Within the group, the parent company will be
authorized to issue binding orders to subsidiaries
regarding the conduct of their affairs. In general,
subsidiaries can refuse to comply with the binding
order if there are reasonable concerns that it is
contrary to that company’s interests and will cause
damage to the company irreparable by the parent
company. Participation in a group of companies
means that members of the subsidiary's governing
bodies will not be liable for damage caused to
the subsidiary in connection with execution of a
binding order.
The main idea behind the new law is to regulate
the relationship between the parent company and
its subsidiaries, and to enable the subsidiary's
bodies to take actions which are not necessarily in
the interest of the subsidiary, but are in the interest
of the group of companies, without exposing
themselves to liability for damage caused to the
subsidiary. The regulations are intended to ensure
more efficient management within a group of
companies. However, since the provisions are
quite vague, there is a risk that entrepreneurs will
be reluctant to use these solutions.
Read more g

PORTUGAL
Decree-Law no. 31/2022 creates the Legal
Regime of Covered Bonds and implements
Directive (EU) 2019/2162 and Directive (EU)
2021/2261
This new regime replaces the regime provided
for in Decree-Law 59/2006, of 20 March, which
regulates mortgage-backed and public sector
bonds. Mortgage bonds are a financial instrument
initially regulated by Decree-Law 125/90, of April
16, and public sector bonds were initially provided
for in Decree-Law 59/2006, of March 20. The
new regime simplifies this framework, opting for a
single bond typology, regardless of the covering
asset.
The new regime also contains solutions for
continuity and stability of the current regime.
Essentially, the segregated regime - which is
also a requirement of Directive (EU) 2019/2162
- is maintained: the assets allocated to the
comprehensive guarantee for covered bonds
are segregated from the issuing credit institution
by being recorded in segregated accounts with
the latter, thus constituting autonomous property
that is not liable for any debts of the issuing
entity until the amounts due to the holders are
paid. The regime of the assignment of claims
is also maintained, as well as the regime of the
entity accompanying the global guarantee of the
program, which has been revised in line with
the provisions of the above-mentioned Directive
(EU) 2019/2162. Credit institutions will designate
an entity to monitor and verify the quality of the
assets allocated to the global guarantee as well
as the requirements applicable to covered bonds.
Covered bonds that comply with the requirements
set out in the legal framework for covered
bonds may use the mark "European Covered
Bond". Covered bonds which also comply with
the provisions of Article 129 of Regulation (EU)
No 575/2013 may use the brand "European
Covered Bond (Premium)". The use of the brand
will allow to standardize the denomination given to
these financial instruments in the various Member
States of the European Union, and will allow to
assure investors that the programs comply with
the requirements harmonized at European level.
| 15

Covered bond programs are subject to
authorization by the Securities Market Commission
(CMVM), in accordance with the provisions of
Directive (EU) 2019/2162. Credit institutions are
subject to the supervision of the CMVM in this
regard, irrespective of whether the covered bonds
are subject to an offer of securities to the public
under the EU prospectus legislation.
Finally, this Decree-Law transposes Directive
(EU) No. 2021/2261 of the European Parliament
and of the Council of 15 December 2021,
ensuring the equivalence of the use of the key
information document drawn up in accordance
with European Union legislation on packaged retail
and insurance-based investment products. To that
end, the General Regime for Collective Investment
Undertakings is amended and some specific
drafting adjustments are made to that general
regime.
National Anti-corruption Mechanism and
General Regime for Prevention of Corruption
On 9 December 2021, Decree-Law No 109E/2021 was published creating the National AntiCorruption Mechanism (MENAC) and approving
the General Regime for the Prevention of Corruption
(RGPC), materializing one of the measures to be
implemented provided for in the National AntiCorruption Strategy 2020-2024 approved under
the terms of Council of Ministers Resolution No
37/2021 of 6 April.
Although it came into force on 7 June 2022 and
the sanctioning regime will take effect in stages (7
June 2023 in general and 7 June 2024 for private
law entities covered) its implementation presents
enormous challenges and requires great attention
from the entities receiving the published changes.
The depth of the legislative requirements therefore
imposes a preparation period that perfectly justifies
the long adaptation period granted by the DecreeLaw.
Amendments to the CMVM Regulation on
Money Laundering and the Financing of
Terrorism
On 9 June 2022, Regulation No. 5/2022
(Regulation) of the Securities Market Commission
(CMVM) on the prevention of money laundering
16 | and financing of terrorism (MLFT) was published in
the Official Journal, and the Regulation came into
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force on the day following its publication.
Regulation No. 5/2022 makes the first amendment
to Regulation No. 2/2020 of 17 March, which in
turn regulates Law No. 83/2017 of 18 August,
which establishes measures to combat MLFT, and
Law No. 97/2017 of 23 August, which regulates
the application and enforcement of restrictive
measures approved by the United Nations or the
European Union and establishes the penalty regime
applicable to the violation of these measures.
The main changes introduced by Regulation No.
5/2022 result from the approval of the real estate
investment and management companies regime by
Decree-Law No. 19/2019, of 28 January, and the
amendments to Law No. 83/2017, of 18 August,
which attributed to the CMVM the competence
of preventive supervision of these entities, which
are qualified as financially obliged entities for the
purposes of the applicable legislation on MLTF.

THE NETHERLANDS
Pending Supreme Court case on call options
and participation exemption
The Dutch participation exemption regime requires
a shareholder to hold an interest of at least 5% in
the paid up share capital of a subsidiary, in order
for the exemption to apply. However, if the share
interest drops below 5%, for example as a result of
an issuance of new shares by the subsidiary, based
on a special provision, the participation exemption
will in principle continue to apply for another 3
years. Whether or not this also applies in case of a
call option on a 5% share interest is a question that
has not been addressed yet by the Dutch Supreme
Court. That would make sense, because in earlier
case law the Dutch Supreme Court has ruled that
the participation exemption also applies if, instead
of an interest of at least 5% in the paid up share
capital of a subsidiary, a company holds a call
option on 5% of the share capital in the subsidiary.
In a recent lower court case the court ruled that the
aforementioned special provision does not apply
to call options. That case is now pending before
the Dutch Supreme Court.
Parties involved with mergers and acquisitions
should keep a close eye on this pending
Supreme Court case. The outcome of this case
can also be relevant for provisions other than the

aforementioned one for interests that drop below
the 5% threshold. For instance, the pending
Supreme Court case could be relevant in the
case of a company that holds a share interest of
3% and a call option on another 3%. Furthermore,
it could be relevant for the so called drag along
provision. Based on that provision, a taxpayer that
holds an interest of less than 5% in a company
also qualifies for the participation exemption if a
related entity holds a share interest of at least 5%
in that company. It is not clear whether the same
applies if a related party holds an interest in the
form of call option rather than shares. Hopefully
the Dutch Supreme Court will shed some light on
these matters in its judgement.

exchange result on the indebted sales price of
a subsidiary. It is now for the Supreme Court to
decide on this matter. The outcome of this case
is highly relevant for all parties involved in mergers
and acquisitions, as the amounts concerned can
be considerable.

Pending Supreme Court case on earnout
payments and currency exchange results
An important case is currently pending before the
Dutch Supreme Court, regarding the application
of the so called earnout provision of the Dutch
participation exemption. Based on this provision, if
a subsidiary is sold for a price that consists in part
of an amount (or amounts) that is (are) not yet fixed,
the participation exemption applies to changes in
value of that amount, both at the level of the seller
and the buyer. This typically applies if the buyer,
as part of the sales price, pays an amount that
is contingent on the acquired subsidiary’s future
profits. If the amount of the earnout payment
deviates from the amount that was expected when
the sale took place, the participation exemption
applies to the change in the profit contingent
amount. However, the wording of this provision
is so broad that strictly speaking it can also be
applied if the price agreed upon is in a foreign
currency and the acquisition price is remained
indebted, without this price being contingent on
the subsidiary’s profits. In that case the amount
due expressed in the functional currency of the
company ultimately depends on the exchange
rate of the foreign currency, and therefore is not
“fixed”. This was pointed out in the literature on
the subject shortly after the earnout provision was
introduced in the participation exemption regime
in 2002. However, whether or not the earnout
provision should indeed be applied to such a
currency exchange result is a matter that has not
yet been decided by the Dutch Supreme Court.
At an earlier stage the lower court considered that
the earnout provision does not apply to a currency
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•
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How are these circumstances affecting transactions in your jurisdiction?
Which contractual mechanisms are being used/recommended to be used in your jurisdiction to
protect transactions due to the new circumstances we are facing?
Commercial contract issues
| 19

ALBANIA
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We live in turbulent times still marked by the
pandemic and now followed up almost ironically
by the war in Ukraine, which has inevitably led to
energy price hikes, a shortage of raw materials,
supply difficulties, unemployment etc. This is even
more noticeable for a country such as Albania that
has been greatly affected by recent developments,
almost fully reversing the positive course it had
embarked upon prior to this global sequence
of negative events. Given the circumstances,
Albania, just like every other country entangled in
this dire situation, should address the following key
aspects to try to alleviate the constant pressure on
its economy, which is affecting the whole country
like never before.
01 — How are these circumstances affecting
transactions in your jurisdiction?
Given the critical circumstances lingering from
the pandemic and now further reignited by the
war in Ukraine, transactions in Albania have been
noticeably affected in several markets, such as the
food industry, construction, retail and so on. What
we have noticed in our practice is end consumers’
constant reluctance to spend during this time,
which has forced Albanian businesses to adapt to
the market’s needs.
20 |

One of the most seriously affected markets due
to the nature of its business is the construction
Doing business in uncertain times

and real estate market. Ongoing projects, the
uncontrolled expansion of residential building
development and the resulting constant need for
raw material supplies are all forcing companies
to carry on with their projects regardless of the
constantly rising costs of imported iron and
other construction-related materials affecting
transactions in the industry. As a result, due to
the constant increase in the price of materials,
changes regarding price and project termination
deadlines have been made to existing contracts.
Additionally, given the increase in costs for the
construction industry, the shortage of imported
raw materials for construction has led to a steep
increase in real estate costs and a lack of interest
in investment by potential buyers, which has also
affected the whole real estate consultancy market.
02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?
The Albanian Government has recently been
actively working to try to ease the repercussions
of both the pandemic and the Ukraine war. Such
attempts have mainly been carried out through
various Normative Acts and Administrative
Measures to regulate and stabilise the market.
These include, among others:
•

Normative Act No. 10 of 18/05/2022 on
the Financial Offsetting of the Price of Some
Construction Materials, According to the
Definitions in Public Employment Contracts,
as a Result of the Special Situation Created
in the Market During 2022, which provides
mechanisms for the financial offsetting of the
prices of iron, cement, bitumen, plastic pipes,
aluminium, copper and zinc in public works
contracts that meet specific criteria such as:
— public works contracts financed with
funds from the budget of the state,
central and local government units,
implementing units designated as part
of the reconstruction process or other
public entities; and
— public works contracts financed with
funds from state-owned companies
(51% state-owned shares) or with
foreign financing, which are covered by
the funds of state-owned companies;

in accordance with the provisions of the applicable
public procurement legislation and as part of the
reconstruction process as a result of the special
situation arising in the market during 2022. This
Normative Act only applies to companies that
have been awarded public works contracts
under the public procurement legislation (under
which payment for their work comes from the
state budget) and companies that are involved
in specific reconstruction projects in response
to the destruction suffered by Albania due to
earthquakes in 2019.
•

On 12 March 2022, the Albanian Government
announced a “special situation” due to the
accelerated reduction of oil and gas supply
in the country and established a board
composed of high government officials and
food trading industry players to temporarily
control and establish ceiling prices for oil and
gas and their by-products. The composition of
the board and the procedures to be followed
to set the price of oil and gas products
were regulated by Normative Act No. 8 of
25/03/2022 on Amendments and Additions
to Law No. 8450 of 24/2/1999 on the
Processing, Transport and Trading of Oil and
Gas and Their By-Products, as amended.

Based on the Normative Act, the board has
set a ceiling price for the sale of diesel, petrol
and liquefied petroleum gas on a weekly basis
or at its discretion.
Similar measures have been put in place to
mitigate the negative consequences of price
increases in raw materials in other sectors of
the economy (including renewable energy, oil
and gas, etc.). The Albanian Government has
attempted to mitigate the negative effects of
the global energy crisis and the Ukraine conflict.
New measures have been taken in response
to the increased prices of energy, oil and food.
Following the Government’s announcement of
the emergency in the electricity supply in Albania,
investment projects by state-owned companies
in the electricity market have been suspended.
Since the beginning of the pandemic, the
country’s economy has been exposed to various
challenges across most industries, with an impact
on both everyday life and the Bulgarian business
landscape. The war in Ukraine has proven to
be the next big worldwide “turbulence”, both
shaking the overall internal market and leading to
unforeseen growth in our jurisdiction.
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BULGARIA
The current commercial climate in Bulgaria and
worldwide requires legal professionals to pay
attention to the following contractual mechanisms,
where applicable, when drafting commercial
contracts:
•
•
•
Maria Apostolova
Associate
m.apostolova@kambourov.biz
Karambourov & Partners
Collaborating Firm of Andersen Global

01 — How are these circumstances affecting
transactions in your jurisdiction?
The Bulgarian economy, just like any other, has
suffered as a result of the current circumstances,
with some industries slowing down their rate of
expected transactions and many businesses
treading carefully in these uncertain times of
inflation and supply shortages.
What we have seen at the same time, however,
is that recent developments have caused many
Ukrainian companies to relocate to Bulgaria,
resulting in a higher volume of new company
registrations and an extensive transfer of Ukrainian
employees to our jurisdiction. The Ukrainian
refugee wave has also introduced new qualified
labour that Bulgarian employers are eager to use,
particularly in the technology sector. This has
increased growth expectations and thus resulted
in more commercial contracts being concluded
between Bulgarian and international organisations.
In addition, the Bulgarian market has also seen
increased demand for research and development
centres, which has opened up opportunities for
02 — Which contractual mechanisms are
being used/recommended to be used in your
22 | jurisdiction to protect transactions due to the
new circumstances we are facing?

Proper implementation of force majeure
clauses;
Provision of warranties/guarantees, preferably
by third parties based in a non-threatened
jurisdiction;
Escrow agreements (where appropriate) in
independent, non-threatened jurisdictions.

03 — Commercial contract issues
What we have seen from commercial contracts as
a result of the current situation is parties struggling
to perform in accordance with the terms of their
contracts. Solutions have almost always been
reached through negotiations leading to mutual
understandings between the parties by amending
conditions and providing extensions. This has been
regulated by means of annexes to agreements
setting out these mutual understandings by the
parties.
What has become relevant in commercial contracts
in which amendment and additional understandings
are not on the table is force majeure. Force majeure
is envisaged in Bulgarian contract and commercial
law, and the definition applicable to all commercial
contracts can be found in Art. 306 of the Bulgarian
Commercial Act. This states that a contracting
party is not liable for non-performance if it is the
result of an unforeseeable or unavoidable event
of an extraordinary nature which has occurred
after the signing of the contract. The performance
of both parties’ obligations under the contract is
suspended for the duration of the event of force
majeure. What should always be kept in mind when
relying on force majeure, however, is that a party
that was in arrears prior to the occurrence of the
event cannot rely on it. This can cause significant
practical issues for struggling businesses.
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Generally speaking, a crisis is a disturbance in
social, political and economic life that is difficult,
and takes time, to overcome. It is a manifestation
of a significant change in the assumptions on
which social, political and economic life is based,
significantly changing its context and normal
course to the extent that existing practices are
called into question. The stronger the crisis, the
greater the changes.
In the last three years, our society, and thus its
business sector, has felt the consequences
of global and local crisis factors. In these
circumstances, many firms in Croatia have faced
severe cash flow constraints, as well as large
oscillations in profitability in terms of both growth
and decline. Phenomena such as supply chain
disruptions, including business cuts and related
production cuts, have forced many entrepreneurs
to change the way they do business. In recent
times, certain industries have been forced to
cease their activities, causing some of them to
experience a complete collapse in demand, while
others have been forced to change the channels
through which they place their goods and services.
Due to major financial difficulties, some companies
have reviewed their contractual arrangements with
24 | third parties to determine whether they remain
bound or have tried to renegotiate key terms.
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All this has caused many difficulties and obstacles
in regular business and has given rise to a number
of questions, which mainly boil down to how to
act in uncertain times. The Croatian legal system
provides few solutions to the problems that have
arisen, mostly involving termination of contract
due to either a change in circumstances or force
majeure. Namely, after the conclusion of the
contract, extraordinary circumstances that could
not have been foreseen, prevented or eliminated
at the time of concluding the contract may arise.
In addition to the doctrine of force majeure, and
closely related to the occurrence of extraordinary
circumstances, the Croatian Civil Obligations Act
(OG 35/2005, 41/2008, 125/2011, 78/2015,
29/2018, 126/2021) (hereinafter referred to as the
“Civil Obligations Act”) also regulates the conditions
under which a contract may be amended or
terminated precisely due to the occurrence of
extraordinary circumstances. This type of legal
provision, known as a rebus sic stantibus clause,
is regulated by Articles 369 to 372 of the Civil
Obligations Act.
The rebus sic stantibus principle differs from force
majeure precisely in that the Civil Obligations Act
does not require the occurrence of an external,
extraordinary and unforeseeable event in order
to apply but instead applies when a contracting
party could not have prevented, eliminated or
avoided the event, and requiring performance in
such changed circumstances of the obligations
undertaken by that party would be excessively
difficult for it or could cause significant loss, such
that insisting on the consistent application of the
pacta sunt servanda principle contained in Article
9 of the Civil Obligations Act would violate the
principle of equality of arms between contracting
parties.
Rebus sic stantibus thus either forms the basis for
negotiations to amend the contract with the other
party or serves as an option to seek termination
of the contract through the courts if the parties
are unable to agree on the amendments to be
made to the existing contract. In doing so, the
contracting party relying on the said clause is
required not to prove the necessary elements for
the occurrence of force majeure but the existence
of extraordinary circumstances that would make
the fulfilment of the obligation excessively difficult
or cause excessive loss.

The condition for relying on rebus sic stantibus is
that extraordinary circumstances must have arisen
after the conclusion of the contract which could
not have been foreseen at the time and make
the fulfilment of the obligation excessively difficult
or would cause excessive loss. Extraordinary
circumstances must be of such a nature that the
contracting party could not have foreseen them
at the time of concluding the contract, and they
must occur before the deadline for fulfilling the
contracting party’s obligations. Thus, trying to rely
on extraordinary circumstances after falling late in
fulfilling a contractual obligation does not produce
any legal effects.
Pursuant to Article 370 of the Civil Obligations
Act, the party authorised to request a change
or termination of the contract due to changed
circumstances is required to inform the other party
of its intention as soon as it finds out that such
circumstances have occurred and, if it fails to do
so, it will be liable for the damage suffered by the
other party as a result of its failure to make the
request in time. The contract may be amended
in view of the rebus sic stantibus clause with
the parties’ consent, i.e. by mutual agreement
of the parties. The Parties’ General Terms and
Conditions often contain provisions on rebus sic
stantibus, and the parties may also refer to the
General Terms and Conditions for Trade in Goods
(OG 53/91, 35/05).
If it is not possible to reach an agreement on the
amendment of the contract, the party relying on
the extraordinary circumstance has the right to
request the court to terminate the contract by filing a
constitutive lawsuit or counterclaim for termination
of the contract. Pursuant to Article 371 of the Civil
Obligations Act, when deciding on the merits of
a request to terminate a contract, the court will
be guided by the principle of conscientiousness
and honesty, particularly taking into account the
purpose of the contract, the division of risks
arising from the contract or law, the duration and
consequences of any extraordinary circumstances
and the interests of both contracting parties. The
court decides on a case-by-case basis which
exceptional circumstances may be relied upon
for a rebus sic stantibus clause. The termination
of the contract through the court only takes effect
after the judgment becomes final.

As for force majeure, it has so far not been an
important topic, or been dealt with in much detail,
under the Croatian legal system. This can be
seen not only in the Civil Obligations Act and
other provisions but also in the case law and legal
theory, reflecting the fact that it has not appeared
on a wider scale for a long time. Although this
changed with the Covid-19 pandemic, there are
still no changes to the legislation or any significant
changes in the case law.
The definition of force majeure depends on
whether or not it is included in the contract. If the
contract does include a clause that defines force
majeure, that clause regulates which events or
circumstances are considered to constitute force
majeure, as well as the rights and obligations of
the parties to the contract. Commercial contracts
typically include this provision or it can be included
in the trader’s General Terms and Conditions. If it is
not, the rules of the Civil Obligations Act will apply.
The Croatian Civil Obligations Act does not provide
a general definition of force majeure. However, it is
envisaged in several of its articles as an external,
irregular, or unpredictable circumstance occurring
after the conclusion of the contract that could not
have been prevented, removed or avoided.
For example, Article 343 of the Civil Obligations
Act provides that the debtor as contracting party
can be exempted from liability for damage if it
proves that it was unable to fulfil its obligation or it
was late doing so.
Furthermore, Article 373 of the Civil Obligations
Act provides that, if the fulfilment of an obligation
becomes impossible for one of the parties to a
contract due to events that can be considered
force majeure, the other party can also be released
from its obligation. Of course, this also presumes
that the event occurred after the conclusion of
the contract but also after the liabilities under it,
for which none of the parties to the contract is
responsible, started to apply. In that case, if one
of the parties has already fully or partially fulfilled its
obligation, it can claim the fulfilled obligation as the
basis for the restitution of sums. It should also be
noted that a party relying on force majeure must
prove that the event has all the characteristics
required for an event of force majeure to take
place. In practice, it will not always be easy to
prove that the event qualifies as force majeure.
This will depend on each case.
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Cyprus, just like most European (and nonEuropean) countries, is facing difficult times as
a consequence of the pandemic and the war in
Ukraine. Forecasts continue to be affected by a
high degree of uncertainty. Specifically, the main
sources of this uncertainty relate not only to the
first two factors as mentioned above but also
to the general global economic forecasts. The
island’s major source of local income is tourism,
an industry that has seen a major decline for
the past two years as a result of the perceived
trend in favour of short vacations to neighbouring
destinations within mainland Europe as well as
the continuing imposition of sanctions by the EU,
the UK and the US.
01 — How are these circumstances affecting
transactions in your jurisdiction?
In Cyprus we have seen a decline in transactional
work, i.e. clients and corporations entering into
major contracts, such as real estate acquisition,
investments and so forth. An area of interest to
clients, especially HNWI, is family planning and
succession, which is a logical consequence due
to the uncertainty of the times, which has made
clients aware of the importance of safeguarding
both their business assets and their private wealth
in order to be prepared for the future.
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In the professional services sector, lawyers,
auditors and accountants have been directly hit
by the war in Ukraine and the sanctions imposed
on Russia, and profits are estimated to have
dropped by approximately 15% in the aftershock
of the conflict.
With the EU tightening sanctions against Russia,
including excluding certain Russian banks from
the SWIFT system, Russian clients, even those
not directly affected by the sanctions, have been
greatly affected by local banks’ unwillingness
to perform payments from entities of Russian
benefit to their local employees and for their daily
administration. Cyprus, which relies heavily on the
professional services industry and the attraction
of foreign investment, has been affected in the
sense that clients cannot do business either in
Russia or in Ukraine, and this inevitably results in
a decline in the provision of professional services.
02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?
The main recommendation we give clients is to
ensure that there are specific contractual clauses
in any purported agreement or contract they are
thinking of entering into, for instance ensuring they
include a strong force majeure clause and the
ability for either party to terminate the contractual
relationship in specific circumstances. Contracts
should be more stringently drafted to protect
parties from being put in a situation of detriment
and loss. Additionally, a broader jurisdiction clause
should be included if the parties want all disputes
arising under their agreement to be settled by one
or more specific national courts.
As to the various pieces of guidance issued by
competent authorities, especially the regulators
of professions such as lawyers, accountants
and auditors, there has been an increase in
reference and use, with the main aim of protecting
professionals from detriment to their services
insofar as possible.
03 — Commercial contract issues
We are not aware of any other issues specifically
relating to commercial contracts apart from the
fact that the number of transactions being carried
out has generally dropped.
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GERMANY
term contracts. Where long-term contracts are
nevertheless concluded, the parties usually
agree on price clauses so that significant price
increases can be passed on to the other party.
The need for such price increases is usually the
result of increased raw material, transport, energy
and personnel costs. In practice, it is usually the
case that the relevant price increases cannot be
passed on to the other party in full by means of
price clauses but can at least be passed on to a
certain extent.
Rouven Schwab
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In Germany, the economy is going through difficult
times. One gets the impression that it only just
seemed to be recovering to some extent from
the negative effects of the COVID-19 pandemic
when new, difficult challenges for the economy
emerged on 24 February 2022 with Russia’s
attack on Ukraine. The shortage of raw materials
for the manufacturing sector, general supply
chain disruptions and huge transport costs from
overseas are familiar to us from the COVID-19
pandemic. Since the attack on Ukraine, however,
all this seems to have been compounded by new
problems such as the dramatic increase in energy
costs.
01 — How are these circumstances affecting
transactions in your jurisdiction?
In Germany, we are seeing a move away from
long-term contracts in our daily consulting and
contracting practice due to the immense price
volatility of certain contracted products. The
trend is towards the conclusion of spot or short-
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In our consulting practice, however, we also
see cases in which long-term contracts do not
contain any price clauses and one party attempts
to unilaterally adjust prices or withdraw from the
contract because the basis of the contract has
ceased to exist. According to German case law,
however, in the absence of a price (adjustment)
clause in the contract, it must usually be assumed
that the parties have implicitly waived a price
adjustment and that such adjustment is not to
take place even if one of the parties is affected by
significant cost increases.
In Germany, the removal of the basis of the
contract presupposes that circumstances which
have become the basis of the contract have
seriously changed after its conclusion and that
the contracting parties would not have concluded
the contract, or would have concluded it with a
different content, if they had foreseen this change.
If these preconditions exist, an adjustment to the
contract may be demanded in individual cases if
one of the contracting parties cannot reasonably
be expected to adhere to the unchanged contract,
taking into account all circumstances, in particular
the contractual or legal allocation of risk. In many
cases, these requirements prove to be too high for
a contractual adjustment to be made or for a party
to want to withdraw from the contract.
Unfortunately, it is often the case that certain price
increases are attributable to the contractual or
legal risk of the contracting party that is demanding
the price adjustment. A price adjustment claim, or

even a claim to withdraw from the contract, is
then ruled out.

other party immediately or having the option to
withdraw from the contract quickly.

Driven by the extremely high transport costs of
materials from overseas, some companies tend
to look for alternative suppliers back in Europe. In
our daily practice we are receiving more and more
requests to add terms requiring preconditions for
certain raw materials in RFPs or contracts, such
that they have to meet the relevant specifications
in order for the contract to be processed further.
We can also confirm that the demand for contracts
for the establishment of consignment warehouses
has increased.

In corporate transactions, it is a good idea to make
use of MAC clauses. MAC clauses (“Material
Adverse Change”) come from UK and US law.
A classic MAC clause regularly describes a
contractual right of rescission or price adjustment
by one of the contracting parties if the financial
position and earnings of the target company
deteriorate significantly in the period between the
signing and the closing of the contract.

02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?

We are not aware of any further commercial
contract issues in the aftermath of the COVID-19
pandemic or currently due to the war between
Russia and Ukraine.

03 — Commercial contract issues

In addition to the increased use of price (adjustment)
clauses in contracts or claims for cessation of
the basis of the transaction in order to achieve
a unilateral price adjustment, force majeure or
hardship clauses are increasingly coming to the
fore. In practice, force majeure declarations in
particular are proving to be a tried-and-tested
tactical means of warding off any claims for
damages that one might be threatened with on
the basis of one’s own contractual obligations
due to delays in the supply of raw materials. It has
been shown that a comprehensible justification of
the force majeure event coupled with a very good
communication of further information to the other
party results in no claims for damages.
Depending on the perspective from which one
advises clients, it is advisable to pay particular
attention to contract terms and periods of notice.
The contracting party that itself produces goods
from raw materials, for example, will usually have
an interest in a stable, longer-term business
relationship as far as the procurement of raw
materials is concerned. On the other hand, the
supplier of raw materials will have an interest in
being able to pass on any price increases to the
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IRELAND

01 — How are these circumstances affecting
transactions in your jurisdiction?
The impact of EU sanctions needs to be taken
into account with regard to the consideration of
engagements. EU sanctions against Russia are
legally binding on all natural and legal persons
in Ireland and the EU. EU Council Regulations
are directly applicable under Irish law and must
therefore be complied with in the same way as
domestic legislation.

Mark Gorman
Partner
Andersen in Ireland
Member Firm of Andersen Global
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Derogations to EU sanctions are provided for in
legal acts. Individuals and entities may apply under
these derogations for authorisation to take actions
that are otherwise prohibited by the sanctions.
Requests for authorisation should be made to the
competent authority.

Key concerns/threats related to Ireland’s strong
agri-food sector relate to further input commodity
price rises on top of already elevated levels, which
are depressing margins across the industry.
02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?

03 — Commercial contract issues
We are seeing current commercial contract issues
arise mainly in relation to key contract clauses in
areas such as liability caps, indemnities, force
majeure and good faith.

We are seeing clients seeking force majeure
carve-outs for acts of war, as well as indexation
being included in long-term contracts, with prices
being indexed to the Consumer Price Index as an
anti-inflation hedge in contractual negotiations.

| 31

Doing business in uncertain times

ITALY

Francesco Inturri, LL.M.
Partner
francesco.inturri@it.Andersen.com
Andersen in Italy
Member Firm of Andersen Global

Two years of pandemic, the energy crisis, the war
in Ukraine and subsequent international sanctions
have profoundly changed the economic balance
around the world.
The global scenario of recent months is dominated
by the extreme tensions and uncertainties
generated by the events described above. The
impact on economic activity acts as a profound
supply shock that is currently difficult to quantify
because the scenario is constantly changing. The
situation brought about by the aggressive invasion
of Ukraine and subsequent international sanctions,
moreover, is inserted into a framework already
made difficult by the continuing pandemic, upward
pressure on the prices of various commodities and
bottlenecks in some global supply chains.
01 — How are these circumstances affecting
transactions in your jurisdiction?
From an economic perspective, the main
consequence in Italy stems from further increases
in energy, agricultural and metal prices. The
aggravation of tensions in the markets for these
commodities is due to the fact that the three
countries involved in the military conflict are among
32 | the world’s main suppliers.
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As experts have confirmed, price increases in oil,
gas and coal are driving up costs for companies
in Italy. According to an analysis carried out by
the Centro Studi Confindustria using input-output
tables, “energy costs on total production costs (all
non-energy cost items being equal) could increase
by 77% for the Italian economy as a whole, rising
from 4.6% in the pre-pandemic period (average
2018-19) to 8.2% in 2022. In euro, this impact
translates into an increase in Italy’s energy bill of
5.7 billion per month, i.e. an additional burden of
68 billion per year.

for breach of contract on the one hand, and of
the concrete contractual terms of the single
transaction on the other.

By far the most affected sector is the metal industry,
where the cost increase could reach 23% by the
end of 2022, followed by non-metallic mineral
production (refractory products, cement, concrete,
plaster, glass and ceramics), where the increase in
energy costs could reach 16%, followed by wood
processing (10%), rubber-plastics (9%) and paper
production (8%).”

Pursuant to Art. 1256, the obligation is
extinguished when performance becomes
impossible for reasons beyond the debtor’s
control. If the impossibility is only temporary, the
debtor is not liable for the delay in performance
while the reasons continue to exist. However,
the obligation is extinguished if the impossibility
continues until such time as, having regard to the
name of the obligation or the nature of its object,
the debtor can no longer be held to be bound to
perform or the creditor no longer has an interest
in its performance.

It is therefore clear how the situation described
above affects the trade relations of companies and
causes uncertainty about the future of commercial
contracts.
In fact, export bans on certain types of goods,
rising commodity prices, the impact of the events
described upstream in the supply chain, and
difficulties in payments, logistics and transport
make it either completely impossible to fulfil many
trade contracts or often have indirect repercussions
on contractual relations.
All cases in which contractual performance has
become impossible or entails difficulties result in
uncertainty for economic operators.
02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?
From a legal point of view, the question arises as
to whether the defaulting company is liable for
the breach of contract caused by events such as
those described above or whether it should be
exempt from liability by virtue of the operation of the
force majeure clause or other legal phenomena.
The answer to this question requires a careful
analysis of the concepts of exemption from liability

However, there is no precise definition of force
majeure for such matters in the Italian legal system,
as there is no rule expressly describing the concept
in question. However, the Italian legislators
have identified the concepts of supervening
impossibility and excessive onerousness, which
are envisaged in Articles 1256, 1463 and 1467
of the Italian Civil Code.

With regard to supervening excessive
onerousness (as an Italian equivalent to the
hardship clause category), this concept takes into
account contingencies involving extraordinary and
unforeseeable events that make the promised
performance excessively onerous for one of
the parties, who is given the ability to request
termination of the contract.

The above considerations apply to contracts
entered into before the occurrence of the
extraordinary events. On the other hand, for
contracts concluded after the beginning of the
military conflict or the enactment of sanctions or
other extraordinary events, the legal principles
described above cannot be relied on because
they require the event to have been unforeseeable
at the time of acquisition of the obligation. It is
therefore extremely important, depending on the
nature of the transaction, to provide for adjustment
mechanisms (such as price adjustment clauses)
in subsequent contracts.
Finally, it should be pointed out that the application
of the legal principles of impossibility and
excessive onerousness entails the termination
of the contract, whereas the termination of the
contractual obligation does not always appear
to be the most appropriate means of protecting
the parties’ interests and does not appear to be
fully compatible with the parties’ interest in the
continuation of the relationship. The renegotiation
of the contractual terms that the parties may, or
in some cases must, conduct in the exercise of
their contractual autonomy in order to mitigate the
impact of the force majeure event thus becomes
fundamental.

It should also be noted that the party intending
to rely on the force majeure clause is required to
notify its counterparty of the occurrence of the
force majeure event and of its intention to rely on
the clause, to provide the counterparty with all
information on the development of the situation
and, if necessary, to notify the counterparty if the
force majeure event ceases to apply or to state its
wish to terminate the contract.
In view of the above concepts, it becomes
essential to establish whether the extraordinary
events described above should be considered
to constitute events that trigger the operation of
the clause releasing the non-performing company
from liability. Of course, each situation must be
assessed on a case-by-case basis.
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LUXEMBOURG
of National Security Council who supported
Russia’s immediate recognition of the two selfproclaimed republics Donetsk and Luhansk,
the persons who facilitated the Russian military
aggression from Belarus, as well as those
members of the State Duma not yet included in
that list who ratified the government decisions
of the “Treaty of Friendship, Cooperation
and Mutual Assistance between the Russian
Federation and the Donetsk People’s Republic
and between the Russian Federation and the
Luhansk People’s Republic”. The President of
the Russian Federation, Vladimir Vladimirovich
Putin, and the Minister for Foreign Affairs of the
Russian Federation, Sergey Viktorovich Lavrov,
are also included in that list.

Raphael Collin
Partner
raphael.collin@cmlaw.lu
CM LAW
Collaborating Firm of Andersen Global

01 — How are these circumstances affecting
transactions in your jurisdiction?
Considering the current situation in Ukraine and
excluding the insurances aspect, restrictive
measures have been taken by the European
Union in terms of anti-money laundering and
counter terrorist financing, which shall apply to the
professionals of the financial sector subject to the
supervision of the Commission de Surveillance
du Secteur Financier (the CSSF), such as
amendments:
•

•
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to Council Regulation (UE) No 833/2014 by
imposing, inter alia, further restrictive
measures prohibiting the financing of
Russia, its government and its Central Bank,
and prohibiting transactions related to the
management of reserves as well as of assets
of the Central Bank of Russia, including
transactions with any legal person, entity or
body acting on behalf of, or at the direction of,
the Central Bank of Russia;
to Council Regulation (EU) No 269/2014,
notably by first adding to Annex I three hundred
and fifty-eight persons (mainly members of
the State Duma) and four entities to the list of
persons, entities and bodies which are subject
to financial and other restrictive measures,
and by adding subsequently the members
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These regulations are binding in their entirety and
directly applicable in national law and professionals
are required to comply with them, while putting in
place the necessary controls and measures. The
professionals must also assess whether, in addition
to the restrictive measures directly applicable in
Luxembourg, other financial restrictive measures
of third countries must be implemented by
professionals according to the international nature
of their activities.

In addition, the other corporate bodies of any
company may hold their meetings without a
physical meeting (i) by written circular resolutions
or (ii) by videoconference or other means of
telecommunication allowing the identification
of the members of the body participating in the
meeting.
02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?
Considering the current situation in Ukraine and
excluding the insurances aspect, the CSSF
requests supervised entities to be vigilant with
respect to the risks of cyberattacks, notably
denial of service attacks and to give careful
consideration to their business continuity plan,
as well as to ensure the proper functioning and
recovery of their backups.
03 — Commercial contract issues

With respect to COVID-19, measures which aim
to facilitate the holding of (i) general meetings and
(ii) meetings of other bodies of companies in the
context of the Covid-19 pandemic have been put
in place.

With respect to Covid-19, as per the provisions
of the Luxembourg civil code, a party can be
exonerated of its contractual liability if it proves
that a breach of the contract was caused by
an extraneous event that is not attributable to it
(i.e. force majeure) which will trigger either (i) a
suspension of the debtor’s obligations under
the contract or (ii) release of the debtor from its
obligations and cancellation of the contract.

In this respect, in accordance with the amended
law of 23 September 2020, a company may, even
if the articles do not so provide and irrespective of
the expected number of participants in its general
meeting, hold any general meeting without a
physical meeting and require its shareholders or
members and other participants in the meeting
to participate in the meeting and to exercise their
rights in one or more of the following ways:

The judges will then first assess whether the clause
of the contract expressly mentions pandemics or
epidemics as covered events. If not, the judge
will determine whether the event still falls within
a broader contractual definition of force majeure
provided by the parties. Finally, if the contract
does not include a definition of force majeure,
Luxembourg courts will turn to the statutory
definition provided by the Luxembourg civil code.

•

•

by remote voting in writing or in electronic form
enabling them to be identified and provided that
the full text of the resolutions or decisions to be
taken has been published or communicated to
them;
by videoconference or other means of
telecommunication enabling them to be
identified.
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NORTH MACEDONIA
In addition to the direct effects on the Macedonian
economy caused by their impact on trade,
developments in Ukraine may have a negative
effect on the European and global economy
through additional disruptions of supply chains,
i.e. a negative effect on foreign demand.

Ljupco Crvenpanov
Associate
ljcrvenpanov@pepeljugoski.com.mk
Pepeljugoski Law Firm,
Collaborating Firm of Andersen Global

As a small and open economy that is highly
connected to the European economy, we would
feel those disturbances. In addition, foreign and
domestic investors may also be exercising greater
caution, which would affect the level of investment.
We closely monitor developments and develop
appropriate scenarios for possible outcomes.
Commodity reserves are at an appropriate level,
the budget is liquid, and we have the means to
react if needed. We also have tools for adaptation
in the face of major market disruptions.
In order to protect the public’s standard of living,
appropriate measures have already been taken
in our country by setting a limit on the mark-up
of some essential products. The state has also
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reduced VAT on electricity in order to reduce the
price of electricity to the public.
A thorough analysis is of great importance in such
crises, taking into account all the parameters,
even those that may seem small and unimportant
at the time, in order to reach the most accurate
expectations. We should not spread pessimism or
optimism but should instead be realistic and take
action according to the situation. We implemented
such a strategy during the pandemic, adopting
six packages of anti-crisis measures to support
the public and the economy, for which we
received recognition from international institutions
for providing a strong and timely response to the
crisis.

not have prevented, avoided or removed and for
which neither party is responsible (force majeure),
the other party’s obligation is extinguished and, if
such party has fully or partially fulfilled its obligation,
it can request its return in accordance with the
rules for acquisition without grounds.

Under Macedonian law, when the fulfilment of
one party’s obligation in a bilateral agreement
becomes impossible due to an extraordinary
event occurring after the conclusion of the
contract but before the obligation becomes due,
that could not have been foreseen at the time
of concluding the contract, that the party could
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POLAND
can also be applied in the event of war and in a
changing economic environment. The current
time, due to its impact on, inter alia, the exchange
rate, supply chain, commodity prices, economic
exchange rates or access to external capital may
also constitute a negative rationale for applying the
MAC clause.

Bartłomiej Wietrzychowski
Senior Associate
bartlomiej.wietrzychowski@pl.Andersen.com
Andersen in Poland
Member Firm of Andersen Global

The emergence of the COVID-19 pandemic
and the war in Ukraine have shown that, in a
dynamic world, it is extremely important to prepare
contingency plans in order to legally secure the
economic side of business. In addition, the situation
relating to the armed conflict in Ukraine significantly
affects economic relations and both planned and
ongoing business processes. This impact is both
direct and indirect and manifests itself in price
increases for raw materials, interruptions to supply
chains or sudden price increases due to inflation.
In connection with these obstacles, the Polish legal
system and transaction practice have developed a
number of solutions, which are being successively
implemented.
Contractual clauses used in transactions:
1. Material Adverse Change (MAC) clause
An interesting contractual solution is the Material
Adverse Change (“MAC”) clause. It may not only
allow for rescission of the contract between signing
and closing the transaction (the “interim period”) but
may also serve as an accepted course of conduct
for the parties on the occurrence of events that
may adversely affect one or both parties to the
transaction. In fact, this clause has been previously
widely used in M&A transactions and has also
38 | gained popularity due to the COVID-19 pandemic
in smaller and shorter transactions. MAC clauses
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There is no single wording for MAC clauses. The
concept of “Material Adverse Change” needs to
be properly defined each time, together with a
definition of the effect that allows its application.
Examples might include a specific effect on the
financial results of a company, a change in the
value of assets, or the discontinuation of certain
services. It is worth noting that the content of the
MAC clause should always be adapted to the
specific industry in which the entities concerned
operate, but this does not exclude the possibility of
its general application to M&A transactions. MAC
clauses are usually reserved for investors or entities
bearing the financial burden in a given transaction
or contract. However, it is possible to structure
the clause in such a way that it can be used by
both parties to a given transaction. A MAC clause
can protect the parties to a transaction from the
negative consequences of sudden events, and the
legal relationship may be renegotiated, changed or
even withdrawn as a result of the clause.
2. Hardship clause
In addition to MAC clauses, which are based on the
principle of freedom of contract, other principles
derived from UK and US law, such as hardship
clauses, may also be used.
Hardship clauses stipulate that, when significant
difficulties in the performance of a contract arise
that could not have been foreseen at the contractdrafting stage, the parties will be required to
enter into negotiations to work out an alternative
model of performance of their mutual contractual
obligations. Examples of such solutions include an
extension to the contractual term or a change in
remuneration. It is worth stressing that difficulties
should be properly defined in order to avoid abuses
of hardship clauses. Moreover, negotiations should
be conducted in good faith, with an understanding
of the situation that has arisen and its consideration
as a result of the discussions held between the
parties.

3. Force Majeure clause (in Polish: “Siła
Wyższa”)
First of all, Polish law, including, inter alia, the
Polish Civil Code, does not provide any definition
of force majeure. Therefore, if such clause has
not been stipulated in a given contract and liability
for damage resulting from force majeure has not
been excluded, a party may be liable for such
damage. Force majeure is a commonly used
contractual clause that usually releases both
parties from liability or contractual obligations in
the event of extraordinary circumstances beyond
the parties’ control related to the consequences
of events such as war, epidemics, riots or
sudden adverse legal changes. It is accepted
that either one or both parties to the contract are
protected from liability, but only for the duration
of the circumstances that may be considered
force majeure events. This protects both parties
to a given contract and at the same time avoids
potential abuses associated with it. Sometimes,
in order to prove the occurrence of force majeure,
contracts make reference to a certificate of
occurrence of a force majeure event issued by
the Polish Chamber of Commerce (Krajowa Izba
Gospodarcza) following an analysis of the facts.
4. Representations and warranties
Commercial contracts and all M&A transactions
are performed on the basis of certain
assumptions, which are further confirmed by a
number of representations and warranties. The
Environmental, Social and Governance (“ESG”)
principles are starting to become more popular for
all business organisations, and even mandatory
for some “sustainability” funds and/or banks.
In order to protect certain business decisions
against negative social perception and possible
sanctions, which will be implemented in Polish
law in connection with the application of EU
regulations concerning ESG, a number of
representations and warranties are included in
transactional documentation related not only
to compliance with sustainable development
issues but in particular with regard to the lack of
support for activities carried out by the Russian
Federation and global companies connected with
it (along with its beneficiary owners with links to
the Russian government), which are also subject
to economic sanctions.

The Act on Specific Solutions to Counteract
Support for Aggression against Ukraine and for
the Protection of National Security, commonly
referred to as the Sanctions Act, entered into
force on 16 April 2022. The Act supplements the
package of Poland’s binding restrictive measures
(sanctions) adopted at European Union level by,
inter alia, creating a national list of sanctioned
persons and organisations. The Polish Ministry of
Internal Affairs and Administration has published
a list of sanctioned persons and organisations
against whom the measures envisaged in the Act
on Specific Solutions to Counteract Support for
Aggression against Ukraine and for the Protection
of National Security are applied.
The inclusion of new representations and
warranties relating to sanctions, along with
specific consequences, in M&A documentation
has therefore gained in popularity. An example
of such a contractual provision could be as
follows: “The Company is in compliance with
any applicable laws and provisions regarding the
Sanctions”. If a provision is breached, call or put
options relating to the takeover of shares at a
nominal share price in the event of a breach of a
given warranty may be also introduced in addition
to a claim for damages.
Court judgments – Rebus sic stantibus
Polish civil law includes a rule known as the rebus
sic stantibus rule (Article 3571(1) of the Polish Civil
Code) under which, in the event of an extraordinary
change of circumstances affecting a contractual
relationship, the content of an obligation can be
changed pursuant to a court ruling. Contrary to
the MAC clause being used in M&A transactions
on the basis of freedom of contract, rebus sic
stantibus allows the court to change the content
of an obligation, or even terminate it, in the event
of what is known as consequential impossibility of
performance. However, this is often insufficient,
and the final settlement of a potential dispute
based on it may be a very lengthy process due
to the need for court involvement and the typical
length of court proceedings in Poland.
The purpose of the rebus sic stantibus rule is
to ensure a certain flexibility in the content of
contractual relations. In civil law transactions,
there are many contractual relationships that are
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permanent in nature. Their performance is stretched
out over a long period of time. The parties to such
legal relationships are particularly exposed to the
adverse impact of external social and economic
factors, such as war or a pandemic. The rebus
sic stantibus provision has not been used often
so far, but recent events have had a significant
impact on its use in the courts, for example by
tenants of premises during lockdown with respect
to payments of rent to landlords.
Contractual and judicial
commercial contracts

valorisation

of

When drafting new contracts, it is highly
recommended to include a suitable contractual
clause to reflect gradual price increases as a
consequence of socio-economic events (e.g.
inflation). The Polish legal system provides a
solution (Article 3581 of the Polish Civil Code)
under which the parties to a contract may stipulate
that the amount of a monetary benefit will be
determined according to a non-monetary measure
of value.
Any obligation may be the subject of contractual
valorisation. Although Article 3581 of the Polish
Civil Code governs only monetary obligations,
there is no reason why non-monetary obligations
benefiting the debtor should not also be determined
in advance by reference to some measure of value
rather than by a fixed amount. Such provisions are
allowed under the principle of freedom of contract.
Parties to a contract may therefore also exercise
this power with respect to monetary obligations in
a broader sense.
With regard to contracts that have already been
concluded, the situation is much more complicated
if they do not contain a valorisation clause. Under
Article 3581 § 3 of the Polish Civil Code, it is possible
(“judicial valorisation”) to change the amount or
manner of monetary performance pursuant to a
court ruling, even if it has already been specified in
a previous judgment or commercial contract.
It should be noted that judicial valorisation – which
applies only in the event of a sharp decline in the
purchasing power of money – is not available to
organisations running an enterprise if the benefit
associated with the running of that enterprise
remains (Article 3581 § 4 of the Polish Civil Code).
Under judicial valorisation, there must be a
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significant change in the purchasing power of
money occurring after the obligation arose.
However, if the obligation was conditional (subject
to a condition precedent) and the change in
purchasing power occurred between the legal
act that was subject to it and the fulfilment of the
condition, there are no obstacles to valorisation.
The same applies to the reservation of a date,
especially one that is far in the future: the court
must take into account the interests of both parties
and the principles of social coexistence. As a rule,
the effects of a change in the purchasing power
of money should be split equally between the two
parties.

Procurement Office recently issued an opinion
confirming that the war in Ukraine, its scope and
its cross-border economic effects can qualify
as an external phenomenon that could not have
been foreseen despite the use of due diligence,
and that it therefore qualifies as a legal ground
for amending contractual provisions under Art.
455(1) item 4 PPL.

Admissibility of amendments to public
procurement contracts pursuant to the provisions
of the Public Procurement Law (PPL)
Under the Public Procurement Law, the parties to
a contract have the right to amend it, in particular
under Art. 455(1) item 1 and Art. 455(1) item 4 of
the PPL.
Under Art. 455(1) item 1 of the Public Procurement
Law, a specific element of a public contract that
can be modified under contractual clauses without
conducting a new procurement procedure is the
ability to change the amount of the remuneration
payable to the contractor.
The possibility of making amendments to the
contract under Art. 455(1) item 4 PPL requires
a finding that the need to amend the contract is
due to circumstances that could not have been
foreseen in spite of the awarding authority’s due
diligence in preparing the public procurement
procedure. In the case of this prerequisite, it is not
a situation where the contracting authority failed
to anticipate a specific circumstance resulting in
an amendment to the contract but one in which
it was objectively impossible for it to anticipate
the possible existence or extent of such change.
In view of the above, circumstances that are
impossible to foresee and are beyond the control
of the parties to the contract should as a rule be
deemed to include economic events external to
the parties and completely beyond their control,
such as a sudden downturn in the economy,
the reduced availability of raw materials or a
significant increase in material prices. The Public
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PORTUGAL
The major disputes that have arisen in Portuguese
courts relate to change of circumstances and
force majeure – as contracts and arrangements
are indeed being defaulted on due to the impact
on Covid and the Ukrainian war on parties’ ability
to fulfil their obligations.
02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?
Emanuel Moniz Viveiros
Lawyers
emanuel.viveiros@pt.andersen.com
Andersen in Portugal
Member Firm of Andersen Global

01 — How are these circumstances affecting
transactions in your jurisdiction?
The invasion of Ukraine by Russia is causing an
unprecedented humanitarian crisis and having
economic impacts throughout the world, including
Portugal.
The first major impact is related to the increase in
the price of raw materials imported by Portugal,
such as oil and gas and food products such as
cereals. As a result, Portuguese people are seeing
a fall in purchasing power.
Portugal is also experiencing direct disruptions
in production, such as transport difficulties and
supply stoppages. The pandemic had already
raised these problems, which are now being
exacerbated by the conflict.
All these problems have implications on trade
between countries, although Portugal has almost
no direct relations with Russia and Ukraine, the
two economies most exposed to the war. The two
countries account for 0.4% of Portugal’s national
exports and 2% of imports of goods, according to
data from 2015 to 2019. Nonetheless, the world
is interconnected, and the effects of the war are
42 | therefore noticeable in Portugal.
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Due to these uncertain times, private parties are
increasingly choosing, within the scope of their
autonomy, to include clauses allowing them to
share the risks.
An example of these is price adjustment clauses.
Another example of clauses that are increasingly
being included in both real estate and commercial
contracts is those providing for the consequences
of changing circumstances.
The Portuguese Government has been forced to
take a more active role in tackling the exceptional
situation affecting supply chains as a result of the
pandemic and the war in Ukraine, which have
caused sharp increases in the prices of raw
materials and labour, particularly in construction. It
therefore enacted Decree-Law no. 36/2022 of 20
May 2022 on Extraordinary Price Reviews.
However, it should be noted that this exceptional
and temporary regime depends on the initiative of
the contractor and was designed specifically for
public works contracts. As for service procurement
contracts, its application is dependent on the
definition of the categories covered, to be decided
by joint decree by the members of the government
responsible for finance and for infrastructures and
housing.

contracts. The pacta sunt servanda (“agreements
must be kept”) principle originated in Canon Law.
Under the rebus sic stantibus rule, parties enter
into an agreement taking into account the factual
situation existing at the time of its conclusion
and can therefore rely on changes to this
factual situation as grounds for the amendment
or termination of the agreement in the event of
extraordinary and unforeseeable substantial
changes affecting the balance of the agreement
to the advantage of one of the parties and causing
great harm/injury to the other.
The change in circumstances must be
abnormal. This does not mean that it must be
subjectively unpredictable. It simply means that
the circumstances on which the parties based
themselves, on which they entered into the
transaction, have undergone a change that could
not have been foreseen in the previous course of
events: war, earthquakes and pandemic diseases
are part of human history, but their occurrence,
when devastating, is still abnormal; earthquakes
are abnormal events, even if one lives in an
area with a fault line; pandemic diseases are
imponderable in a society where most diseases
are controllable and under control.
Civil contracts are contracts between equals.
Major socio-economic changes, such as those
that may arise from the war in Ukraine, only justify
the modification or termination of a contract if, in
that specific case, the contractual equilibrium is
disrupted with enormous damage to one of the
parties that makes it unconscionable, in good
faith, to enforce performance of the obligation and
if - and only if - the distribution of the contractual
risk makes it unacceptable for the other party, who
is also affected by the effects of the pandemic,
to bear the consequences of such contractual
termination or modification.

03 — Commercial contract issues
As mentioned above, the main contractual problems
revolve around changes of circumstances.
Change of Circumstances
In general terms, Portuguese civil law contains both
a principle and a rule that may result in different,
and even opposite, solutions in the performance of
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ROMANIA

Silvana Ivan
Partner
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Collaborating Firm of Andersen Global

In common with many other countries, Romania
has been affected by the key events of the current
times (the Covid-19 epidemic and the war in the
neighbouring Ukraine), which have affected most
business and social aspects. As advisors with a
significant client portfolio, we have encountered
a wide range of issues and have had to provide
effective solutions to mitigate damage and/or risk
exposure.
01 — How are these circumstances affecting
transactions in your jurisdiction?
Overall, the local transaction market has not been
negatively affected by recent circumstances,
which have mostly acted as a catalyst for the
consolidation of the market and the development
of deals relating to IT and online platforms, medical
matters, real estate, renewable energy and
insurance.
While in the first year of the Covid-19 pandemic
we saw a cautious attitude, characterised by the
suspension/delay of planned deals and operational
expansion, more recently we have seen a more
active and paced approach, even compared to
the pre-Covid period. In addition, as the war in
Ukraine led to the diversion of local supply chains
44 | and routes, in many instances this has triggered
an increase in demand for local products, services
Doing business in uncertain times

and routes (from/to both domestic and international
clients) and the incorporation of new local
companies by organisations originally operating in
Russia or the affected parts of Ukraine.

token, it is advisable to have general hardship
clauses allowing the adaptation/renegotiation
of the contract in the event of external changes
significantly affecting the contractual balance.

The vetting of both suppliers and clients has
become subject to increased scrutiny, and ESG
standards are being more consistently considered.
Furthermore, parts of the traditional on-site due
diligence process have recently been conducted
via real-time virtual tours, with a tendency to hold
the bulk of negotiations via online teleconference,
leaving only the most sensitive aspects to physical
meetings.

In addition, force majeure provisions should be
drafted more carefully (with more exhaustive
scenarios) and should be better adapted to the
transaction at hand. In addition, when drafting
on the buyer’s side, it is advisable to add the
suspension/exclusion of payment obligations
in the event of force majeure (under Romanian
law all payment obligations will remain in force if
no such provision is included). Moreover, force
majeure events occurring at third-party level but
affecting the implementation of the deal can also
be addressed and provided for contractually (e.g.
force majeure at supplier level).

02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?
At the pre-contractual or term sheet stage, as well
as for the CPs (conditions precedent) of a signed
agreement, it is advisable to have broad MACs
(Material Adverse Change clauses) allowing a party
to withdraw from discussions or a transaction in the
event of significant changes. In addition, it may be
advisable for price mechanisms to include formulas
adapted to the actual situation at the closing date
(e.g. completion accounts rather than locked-box
accounts) and profitability and sustainability targets
(by delaying a percentage of the price or making it
conditional on KPIs to be achieved in the next few
years following closing, i.e. an earn-out).
In addition, given the recent high currency
fluctuations, it is advisable to choose the currency/
ies to be used as reference for the calculation
of prices more carefully and to take the inflation
rate into account in the valuations underlying the
agreed price.
When extensive due diligence is impractical and/
or there is a need for fast closing, title insurance
and W&I insurance are useful solutions that we are
now recommending more frequently.

Where possible, provisions allowing for more
contractual flexibility may be useful, such as the
ability to subcontract, making it easier to change
the people assigned to the performance of the
contract, electronic delivery/communications
(where appropriate) or back-up/emergency
agreed solutions (e.g. for database transfer/
storage). Furthermore, imposing key ESG
standards reduces the risk of defaults caused by
a non-sustainable approach in long-term/highvalue contracts.
In view of the increased risk of potential delays
in the work of courts and public authorities,
combined with an increase in the need for speedier
resolution, adding an alternative dispute resolution
clause (e.g. mediation, followed by arbitration if
applicable) can provide a more efficient solution.
The possibility of online hearings and electronic
submission of documents can also be expressly
added.
Finally, it appears to be more useful for the
agreement to compel the parties to the transaction
to have proper insurance cover for relevant risks
(including business loss/interruption for various
reasons, including epidemics and creditor default).

03 — Commercial contract issues
For medium- or long-term agreements, it may be
advisable to allow for the adjustment of prices
based on key factors such as the price of utilities
and raw materials and the inflation rate. By the same
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SERBIA
decide to enter into a long-term contract, they
adapt it to the circumstances by including different
clauses to protect themselves from the effects of
the volatile market. Price clauses are an example of
this: the parties usually agree on price adjustment
clauses so that significant price increases are met
with appropriate legal mechanisms to safeguard
the parties.

Srđan Tolpa
srdjan@jsplaw.co.rs
Law Office Joksovic, Stojanovic & Partners,
Collaborating Firm of Andersen Global

Worldwide, the economy is going through difficult
times, and Serbia is no exception. The two main
reasons for this, among many others, are the
COVID-19 pandemic and, now, the conflict in
Ukraine. This has led to many negative changes,
such as the increase in prices in all goods, starting
from essentials, such as food or raw materials, but
also to shortages in those goods. Moreover, there
is a new issue arising in the form of a dramatic
increase in energy costs.
01 — How are these circumstances affecting
transactions in your jurisdiction?
Firstly, there has been a big shift in Contract Law
in that clients are moving from long-term to shortterm contracts. And, even when contracting parties
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The need for such price increases usually results
from increased raw material, transport, energy and
personnel costs. Moreover, contracting parties
are more eager to include a force majeure clause
and specify it in more detail. It is questionable
whether COVID-19 and the conflict in Ukraine are
still considered unforeseeable circumstances, so
parties make sure they make provision for this in
their contracts. There is also a very clear change
in real estate contracts, due to a shortage of
building materials resulting in increased prices and
delays in delivery, respectively leading to delays in
construction.
In the field of Labour Law, there has been an
increase in the need for legal services for obtaining
work permits for Ukrainian and Russian citizens
that have migrated to Serbia, undoubtedly as a
result of the Russia-Ukraine conflict.
As fuel prices drastically increase, so does the
transport of materials, especially from overseas. To
tackle this issue, many companies are turning to
alternative solutions, such as alternative suppliers
that are not located overseas. Moreover, in order to
ensure the quality of materials from new suppliers,
contracting parties are now tending to set material
prequalification requirements.

02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?

03 — Commercial contract issues

So far, the good old force majeure clause has
proven to be the most efficient contractual
mechanism is case of any uncertainty that may or
may not materialise. Practice shows that including
this clause in a contract and combining it with good
communication between the parties, especially
when explaining the force majeure event, leads
to better adjustment and understanding of the
parties, which in turn results in fewer disputes.

We strongly hope that the current situation will
settle soon so that the economy can start to
recover.

We are not aware of any further issues, but time
will show if new ones arise.

It is also useful to take advantage of the ability to
implement the ‘sliding scale’, provided by Article
397 of the Serbian Law on Contracts and Torts.
The article provides that, in contracts in which
one party undertakes to make and deliver certain
items, the parties may agree that the price will
depend on the price of materials and labour, as
well as other factors affecting production costs at
a certain time in a certain market.
Rising inflation has led to a significant increase
in the use of indexation clauses. Rather than
being reserved for long-term leases lasting 10
years, such clauses are now also being used in
agreements with terms of 1 to 5 years.
In addition, it is always advisable for all parties to
pay particular attention to the term of the contract,
termination and notice periods.
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SLOVENIA

Aleš Lunder
Partner
Ales.Lunder@senica.si
Law Firm Senica & Partners,
Member Firm of Andersen Global

Until Russia’s attack on Ukraine in breach of
international law on 24 February 2022, Slovenia
was doing surprisingly well despite the COVID-19
pandemic. After the 4.2% decline in 2020,
Slovenian GDP in 2021 increased by 8.1% in real
terms, while its nominal GDP growth was 10.9%.
Since the beginning of the war in Ukraine
01 — How are these circumstances affecting
transactions in your jurisdiction?
Covid-19 continues to have an impact on the
transaction landscape and business relations,
most significantly on parties’ response and
adaptation to the uncertainty of the possible longterm effects of the pandemic and, more recently,
also of the war in Ukraine.
As a result of its traditionally very strong automotive
sector, Slovenia is benefiting from the supply chain
crisis in the form of increased interest in OEMs.
Corporate restructuring and reorganisations do
not yet seem to have had any sizeable impact on
transactions, but we expect such an impact once
the full effects of the Covid-19 pandemic have
materialised (such as non-performing bank loans
and distressed and non-core assets).
48 |

02 — Which contractual mechanisms are
being used/recommended to be used in your

jurisdiction to protect transactions due to the
new circumstances we are facing?
There has been an increase in the use of clauses
expressly excluding the application of Article
112 of the Slovenian Civil Code, which regulates
the modification and termination of contracts
due to changed circumstances arising after
the conclusion of the contract. The newly used
clauses also expressly provide that the contracting
parties are aware of the impact of the COVID-19
pandemic or the invasion of Ukraine, that they
took these circumstances into account when
entering into the contractual relationship, and that
they expressly waive any claims for termination or
modification of the contracts arising out of these
events. Such clauses are particularly common
in lease and service agreements. However, the
right of a party to request the modification or
termination of a contractual relationship in the
event of a sudden and significant change of market
conditions arising from unforeseeable situations
cannot be completely excluded. Restricting the
rights of a party in such cases would be contrary
to the principle of good faith and fair dealing.

by the contractor (in its professional capacity)
due to their knowledge of current events. On the
other hand, the contractor’s interest is already
protected by the fact that a claim for a price
increase in excess of 10% cannot in principle be
excluded, especially if the price increase is the
result of unforeseeable events.
It has become customary for M&A transactions
to include appropriate limitation language taking
account of the effects of COVID-19 on deals and
for any COVID-19-related state aid, as well as
distributions of profit and management bonuses,
received to be carefully reviewed in the due
diligence process. These are restricted in certain
cases and can trigger refund obligations for all
COVID-19-related state aid (which can be in the
millions).
03 — Commercial contract issues
Apart from the above, we have not observed
any additional major transformations as regards
the conduct of commercial contracts and
transactions.

Construction contracts are a special case
governed by several mandatory provisions of the
Civil Code. One of these is the provision stipulating
that the contractor may request an increase in
prices if, after the conclusion of the contract, the
prices for the items on the basis of which it was
concluded have increased to such an extent that
the price of the works should have been more
than 10% higher. In such case, the contractor
can only claim a price difference exceeding 10% even if it was agreed in the contract that the price
for the works would not change.
The increase in energy prices due to the COVID-19
pandemic and the invasion of Ukraine has also led
to an increase in the prices of costing elements
in construction contracts, and contractors have
successfully made statutory claims for payment
of the increased price from the counterparties.
In order to protect the ordering party against
a significant change in price, it is possible for
construction contracts to include a clause setting
out the mechanism for calculating the price
increase (e.g. by defining a specific index to be
used to determine price changes) or exclude the
impact of prices that could have been foreseen
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SPAIN
no clear outcome, so the injection of money that
companies were expecting to onboard projects or
new lines of growth has not yet arrived.

negotiated in higher detail (based on the exposure
of the client’s business to these uncertainties).
03 — Commercial contract issues

Carmen Mozún
Partner
carmen.mozun@es.andersen.com
Andersen in Spain
Member Firm of Andersen Global

While Q4 2021 registered optimistic growth and
the tourism industry improved its ratios and almost
reached pre-Covid figures, the invasion of Ukraine
has also put Spain in a difficult situation. Based on
OECD calculations, Spain faces an average inflation
of 8.1% in 2022. The increase in energy prices
affecting transport, the shortages in the delivery
of raw materials and the general uncertainty form
a combination that is burdening production and
manufacturing processes and having an effect
on the rise of prices that has already reached end
consumers.
01 — How are these circumstances affecting
transactions in your jurisdiction?
The bottom line in many industries is uncertainty
and the corresponding “wait and see” position. As
an immediate political reaction to the situation, the
construction, manufacturing and transport sectors
have received Government support in the form of
direct subsidies. A relevant factor that is having a
general impact on Spain’s business expectations
has to do with the high amount of Next Generation
EU funds approved to offset the effect of the
COVID-19 crisis in Spain. In principle, the
Government must approve independent lines with
specific application requirements to encourage the
growth in strategic sectors (digitalisation, ecologic
50 | transition and reindustrialisation), but these
facilities are proving slow to implement and have
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We should also highlight that the partially subsidised
credit facilities that were approved for the COVID-19
crisis, supported by some amendments made to
the Spanish Bankruptcy Act, are close to reaching
the end of their extended grace periods. The
market is expecting a significant percentage of
small or mid-sized companies to default on these
credits by year-end. This will either be sorted out
through refinancing agreements or, for the less
lucky ones, by filing for bankruptcy. Experts expect
a significant increase in insolvency proceedings in
Q4 2022 and early 2023.

We have seen (on both contractual sides)
reactions to unilateral increases in prices in longor medium-term agreements where the service
provider has added a proportion of the additional
costs derived from gas, transport or higher
production costs. We believe that some of these
may result in litigation.
We have also assisted clients with concerns
regarding insurance cover in their business, as
specifically affected by the most sensitive areas
of risk deriving from the crisis.

On the positive side, all energy-related projects,
which were already in their heyday, are seeing
additional appetite for investment. The dependence
of some eastern EU countries on Russian gas
is not being ignored, and we have seen several
business opportunities for the distribution of gas
and green hydrogen produced with Spanishbased projects to the Netherlands and Germany.
There is awakened interest in opportunities in
different permitting phases of photovoltaic projects,
and traditional banking and energy funds are very
active in the market with liquidity for financing the
construction of these projects once the ready-tobuild milestone has been reached.
High-profile technology industries are, in principle,
also following their own path, with less exposure
to the economic situation. Real estate transactions
are also retaining a growing pace, and demand in
the shipping industry has improved.
02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?
From our point of view, additional focus has been
placed on certain contractual regulations that were
traditionally disregarded or seen as boilerplate
clauses and have now regained commercial
relevance. Even if this was initially the result of the
COVID-19 crisis, the additional uncertainty now
requires clauses on force majeure, sanctions and
material adverse changes (“MAC”) to be drafted
with a new awareness and, to some extent,
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SWITZERLAND
outcome is unpredictable, parties to business
transactions are seeking legal certainty and
predictability through specific contractual clauses
covering future adverse events.

Philipp Schürch
Partner
Philipp.Schuerch@nsf.ch
NSF
Collaborating Firm of Andersen Global

Switzerland has been, and continues to be, just as
much as most other European countries, affected
by the impact of the economic uncertainties. The
aftermath of the COVID-19 pandemic and related
ongoing fears, as well as the implications of the
war in Ukraine, are causing challenges for most
market participants as well as their legal advisors.
01 — How are these circumstances affecting
transactions in your jurisdiction?
On the one hand, certain business transactions
are currently partly inhibited due to economic
uncertainties. On the other, the crisis can also be a
catalyst for transactions, as opportunities for more
favourable acquisitions arise and some parties
may benefit from distressed sales.
However, in general it is to be noted that uncertainties
and potential changes of circumstances have
become the focus of negotiations of new
transactions and other contractual arrangements.
The same elements are adding legal challenges
to existing contracts made in a post-COVID-19
world, as these agreements often fail to include
comprehensive contractual clauses to adjust the
parties’ relationship to the new circumstances.
As the default laws and regulations laid down by
legal institutions and judicial practice in Swiss law
52 | applying to cases where no specific clauses have
been agreed upon are often insufficient and their
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The main areas of concern that need to be tackled
from a legal perspective are: (a) overcoming
valuation differences whenever a contractual price
depends on the future performance of a target or
business relationship; and (b) a party’s inability to
perform its contractual obligations due to changes
in certain circumstances, such as a shortage of
raw materials, the disruption of supply chains or
increased energy prices.
02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?
The appropriate and recommended contractual
mechanisms to be used particularly in view of the
current circumstances depend on the nature of
the contract as well as on the relevant stage of the
negotiation or contractual relationship.
Where term sheets or letters of intent are signed
at the negotiation stage before signing the main
contract, it is recommended to make a clear
distinction between binding and non-binding
terms. While certain terms, such as confidentiality
undertakings or exclusivity agreements, should
be legally binding throughout the negotiation, it
is not recommended to make any preliminary
financial terms binding. Changes could take place
before signing, and parties may often lack proper
adjustment clauses at this early stage.
In order to cover the period between signing and
closing in M&A and other business transactions,
it is recommended that parties include certain
conditions to closing that may rely on the absence
of any material adverse changes in relation to
the target, as well as other conditions, usually
relating to the occurrence or non-occurrence of
certain events. It is key in this regard to properly
define the respective trigger events in the clauses
of the contract. For example, a “material adverse
change” without further specification or reference
to figures may give much room for interpretation
and, therefore, for dispute. In addition, one must be
aware that the agreement on clauses relating to the

absence of material adverse changes at the time
of an already ongoing crisis may – if not carefully
drafted – fail to provide sufficient protection, as
pre-existing circumstances or foreseeable events
are typically excluded from the relevant scope of
application.
In order to avoid overly optimistic contract prices
for target businesses being exposed to economic
changes, we often use earn-out mechanisms,
i.e. splitting a contract price into a fixed portion
and a variable portion, with the amount of the
latter depending on the future performance
of a target business or the occurrence or nonoccurrence of specified future events. Earn-out
clauses are an appropriate way to overcome the
parties’ conflicting assessments with regard to
the valuation of a target business and to establish
a risk allocation that is different from traditional
solutions. In many recent cases, earn-out clauses
have been the only way to close a deal at all.
03 — Commercial contract issues
In other, non-transaction-related contexts of
contractual arrangements, we recommend the
inclusion of contractual clauses providing for relief
in the event of a party being potentially affected
by negative developments. The easiest and most
straightforward way to do this is to agree on
shorter contract termination notice periods. Other
methods include: (a) extraordinary terminations;
(b) adjustment mechanisms to align the price of
goods or services to increased costs of resources;
or (c) the now frequently discussed and heavily
negotiated force majeure clauses to limit the
parties’ liability in the event of non-performance
due to events outside the affected party’s control.
Good drafting is also key when it comes to force
majeure clauses. While the standard wording of
force majeure clauses in the post-COVID-19 era
often makes reference to “unforeseeable” and
“unexpected” events following careless pasting
by legal advisors, this may no longer be the right
approach. If a new contract is concluded during a
time of many uncertainties, it may become difficult
to argue that a particular future event came as an
absolute surprise.
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THE NETHERLANDS
In the corporate field, parties to contracts are
expressly providing for the situation in Ukraine
and Russia. The provisions on risks following from
the economic situation resemble the COVID-19
situation, but there are some differences. Where
COVID-19 did not seem to have a significant
effect on product prices over the full width of
the economy, instead seeming to target only
very specific areas, the war has led to significant
increases in the prices of important resources.
Hüseyin Koca
Partner
huseyin@taxture.com
Taxture, Member Firm of Andersen Global

As the Dutch economy seems to be recovering
from the COVID-19 outbreak, it faces a new
challenge followin Russia’s attack on Ukraine on
24 February 2022. In this article, we have mapped
the current business climate in the Netherlands
with regard to corporate business and assessed
the consequences of the main challenges currently
facing our business. This article focuses on the
situation in Ukraine and touches on the postCOVID-19 situation.
01 — How are these circumstances affecting
transactions in your jurisdiction?
Although COVID-19 still determined the way
people lived in the Netherlands in 2021 in the
sense of large numbers of people falling ill and
large amounts of financial support being provided
to most business sectors in the country, the
economy seems to have recovered rapidly, with
a growth of 5% compared to 2020. Since 24
February, however, the Dutch economy is dealing
with a new challenge, the war in Ukraine. To a
great extent, the Netherlands relies on gas and oil
from Russia and imports several products, such
as grains and cooking oils, from Ukraine. As the
sanctions have led to difficulties in trading in these
products, there has been a strong increase in oil
and gas prices, as well as those of energy and
other raw materials, which in turn directly and
54 | indirectly affect costs in various sectors, such as
construction, mobility and tourism.
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As seen during the COVID-19 pandemic, parties
to contracts are attempting to unilaterally adjust
the terms of long-term contracts, arguing that the
insolvency of a company is foreseen if the contract
continues as it is. In the Netherlands, the highest
civil law court ruled that unilaterally adjusting the
terms of a contract can be allowed if there is an
event of force majeure as described in Section
6:75 of the Dutch Civil Code (DCC). COVID-19
has been accepted as an event of force majeure,
but how the Dutch courts will rule in relation to war
is unclear at this point.
The Dutch Civil Code also contains a statutory
provision regarding imprévion (Section 6:258
DCC) that regulates the emergence of unforeseen
circumstances after the contract has been
concluded. These circumstances should be of
such a nature that one party may not reasonably
expect the other to keep the contract unchanged.
In addition, and even if it sounds paradoxical,
the claimant should prove that the unforeseen
circumstances were not foreseen (even implicitly)
in the contract. If the court rules that these two
conditions have been fulfilled, the contract can be
amended or even terminated. The case law has
shown this standard to be fairly high.

As the above legal mechanisms relate to the
situation in which the parties to a contract have
not included clauses to cover certain situations,
this paragraph discusses the contractual
mechanisms that can be used by the parties to a
contract in order to regulate challenging situations
arising between them.
There are several contractual mechanisms
that can be used in the Netherlands to protect
transactions in changed circumstances. The
parties to a contract should consider including
restrictive clauses in their contract, such as
a force majeure clause. If they prefer a more
specific approach, they can consider a hardship
clause specifically providing for an obligation
to renegotiate in the event of a pre-specified
unforeseen situation. Hardship clauses can be
seen as a more defined version of force majeure
clauses and can therefore be more suitable for
regulating the specific needs of the parties.
With regard to acquisitions, the first suggestion
would be to cover the risks arising for the buyer
between signing and closing by including a
Material Adverse Change clause (MAC). This
can be included in the form of a condition
precedent or as financial compensation for the
buyer, depending on the client’s needs. If the
war is short-lived, parties to contracts are likely to
choose financial compensation, whereas it can be
argued that, if the war goes on for longer and the
target company is hit hard, the buyer may want
the ability to terminate the acquisition process.
Furthermore, the parties can consider including
warranties and indemnities or insurance. It should
be kept in mind with regard to
03 — Commercial contract issues

A final legal mechanism that can be used when the
parties to a contract have no clauses in place can
be reasonableness and fairness under Section
6:248 DCC. At this point, it is unclear how long
the situation will continue, how many businesses
will be hit and what the exact financial impact is.
We therefore believe that this legal option may not
necessarily work for the claimant.
02 — Which contractual mechanisms are
being used/recommended to be used in your
jurisdiction to protect transactions due to the
new circumstances we are facing?

There are obviously various different factors
affecting our consultancy, such as climate change,
nitrogen pollution and the restrictions this brings,
as well as other factors, such as the intensity
of tourism and other economic circumstances.
However, we consider this to be outside the
scope of this article.
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Hirings
ITALY
Andersen in Italy incorporates a new partner specialized in M&A
Andersen welcomes Gherardo Cadore, a lawyer specialized in
Corporate M&A, with particular experience in the fashion, energy and
medical sectors. He strengthens Andersen’s department of extraordinary
operations, which thus reaches a total of twenty professionals, including
lawyers, accountants and financial advisors.
Gherardo Cadore deals with corporate and commercial law, national
and international contracts, with a particular specialization in privatization
operations, acquisitions and takeover bids. In the past, he has advised
investment funds and numerous Italian and foreign operators and has
worked both in London and New York.
Read more g

SPAIN

Bio Juan Ignacio Alonso
Dregi g
Bio Carmen Mozún g

Andersen incorporates Carmen Mozún as Partner in the Energy
area
Andersen has joined Carmen Mozún as Partner for the Energy area,
where she will advise on corporate transactions related to this sector.
Carmen has more than 20 years of experience and has specialized
in M&A, project finance and asset finance, mainly in the energy and
infrastructure sector.
Read more g

IV · Andersen Europe highlights
•
•
•
•

Juan Ignacio Alonso Dregi and his Team join Andersen to Strengthen
the M&A Practice in Barcelona
Andersen has incorporated Juan Ignacio Alonso Dregi as a Partner, who
joins with his team to expand the capabilities of the Corporate and M&A
area in the Barcelona office. The Firm thus adds four new professionals
in the transactional area by also incorporating Jordi Albós, who joins as
Director, and Wenbo Zhou and Adrián Benito as Associates.
The Corporate and M&A team led by Ignacio Aparicio and Ivo Portabales
has now has 18 partners and more than 60 professionals specialising
in M&A, Corporate, Competition, Privacy, Intellectual and Industrial
Property and Finance, making it one of the key areas of the Firm to offer a
comprehensive and highly specialised service in corporate transactions.
Read more g

Hirings
Transactions
Rankings
Events

| 57

Andersen Europe highlights

Transactions
GERMANY
Andersen advises PKN Group on the sale of its
shareholdings to LMP IT Holding GmbH
An Andersen team led by Dr. Moritz Brocker advised
the shareholders of PKN Datenkommunikations
GmbH, PKN Datenvernetzungs GmbH and
REALCLOUD Services GmbH on the sale of their
shareholdings to LMP IT Holding GmbH.
The PKN Group is a recognized service provider
for the development of customized solutions
around digital transformation in medium-sized
companies. The companies of the PKN Group
support small and medium-sized businesses,
associations, NGOs, service providers and research institutions, primarily in the consulting,
design, implementation and operation of solutions
in the areas of network technology, servers,
storage and backup systems, server and desktop
virtualization, unified communications, mobility,
cloud or security. With over 80 employees and
data centers in Berlin and Frankfurt am Main, the
PKN Group serves a large number of customers
throughout Germany.
Read more g

ITALY
The Italian and German Andersen M&A teams
supported Foscarini on the acquisition of Ingo
Maurer
Foscarini SpA has acquired 90% of the shares
of Ingo Maurer GmbH with the assistance of an
Andersen team, led by Paolo Trevisanato. The
experts supported the company at different stages
of the transaction: negotiated the transaction,
handled the due diligence, prepared all the
structuring of the deal, and helped draft the related
contracts under Italian and German regulations.
The other Andersen professionals involved have
been Stefan Kraus, Alessio Rossi, Nicole Frigo,
Serena Quaranta, Johannes Voss, Christian
Jaenecke and Sara Cancian.
Read more g

LITHUIANIA
ILAW LEXTAL assisted one of TÜV NORD's
58 | group companies
TÜV NORD Mobilität - in the acquisition of 50 %

of the shares in one of the biggest companies
providing compulsory periodical technical
inspection in Lithuania - Tuvlita. The company is
also engaged in activities such as construction
technical maintenance, provision of occupational
health & safety and many other services. The
team of lawyers concluded legal due diligence of
Tuvlita and its subsidiaries, represented its client
in complex negotiations and prepared all required
transaction documents.
The company was acquired from its minority
shareholders. TÜV NORD group, being a majority
shareholder before the transaction, took the
opportunity to re-investigate Tuvlita through legal,
tax and financial due diligence, and acquired the
remaining 50 %, thus obtaining full control of the
company.
ILAW LEXTAL assisted Delfi in the acquisition
of the news agency ELTA
ILAW LEXTAL assisted Delfi, one of the biggest
online media companies in the Pan-Baltic states,
in the acquisition of the news agency ELTA. The
team concluded legal due diligence, represented
its client in negotiations and prepared all of the
transaction documents. ELTA is active for more
than a hundred years in the news sector and is
acknowledged as a reliable source of national and
foreign news.

SPAIN
Andersen advises The Natural Fruit Company
on the acquisition of Hermanos Bruñó company
Andersen has advised The Natural Fruit Company,
a leading citrus fruit trading company in which
Fremman Capital is the majority shareholder, on the
acquisition of Hermanos Bruñó, a major company
specialized in the production and distribution of
fruit, mainly melon, as well as other citrus fruits.
The Natural Fruit Company, with a turnover of more
than 200 million euros, continues its consolidation
process by expanding its product basket through
the integration of expert companies with a proven
track record.
Read more g
Andersen advises HEMAG, S.A. on the sale of
the company to Tokheim Koppens Ibérica, S.A.
Andersen has advised the shareholders of

HEMAG, S.A. on the sale of the company to
Tokheim Koppens Ibérica, S.A., a company that
is part of the Tokheim Service Group (TSG).
With the acquisition of HEMAG, S.A., TSG Ibérica
strengthens its teams in the electrical field with
experienced electrical experts to further accelerate
its strategic transformation towards new mobility
in Spain.
Read more g
Andersen advises Lausan on the sale of the
company to Alliance Automotive Group (AAG)
Andersen has advised Lausan, the main distributor
of multi-brand spare parts in Spain, on the sale of
the company to the international group Alliance
Automotive Group (AAG).
The transaction, after more than a year of
negotiations, has been closed with the sale of
100% of Lausan with all its assets, including
all its warehouses and delegations, while
the management of the company will remain
unchanged.
Read more g
Andersen advises Nexxus Iberia on its
investment in Aerocamaras, a leading
company in the drone sector in Spain
Andersen, from the Corporate and M&A area,
has been in charge of advising Nexxus Iberia, a
private equity fund manager, on its investment in
Aerocamaras, a leading company in the drone
sector in Spain.
Nexxus Iberia has entered the company as a
strategic partner, with a presence in Europe, Latin
America and Africa, with the aim of supporting
its national and international growth plan and
promoting its next jump to North America.
Read more g
Andersen advises Rolwind on the joint venture
with Ørsted
Andersen has advised Rolwind in the strategic
alliance that represents for Ørsted, a Danish
multinational electricity company, its entry into the
photovoltaic market in Spain.
The aim of the joint ventures is to develop
onshore wind and solar PV projects in Spain in
order to participate in the next capacity auctions
scheduled for the end of 2022, and to be able to
start the construction of wind and solar PV farms

throughout the country.
Read more g
Andersen advises Brooklyn Fitboxing on
a €10 million financing round to boost its
international expansion
Andersen has advised Brooklyn Fitboxing, a
boxing sports centre company, in the €10 million
financing round, which was led by the investor
group Civis and that will help company to boost
its international expansion.
The company currently has a network of 152
clubs in eight countries: Spain, Italy, Portugal,
Argentina, Colombia, Peru, Belgium and Ireland.
The company's five-year objective is to increase
its presence in the countries where it already
operates and to enter new markets such as
Germany, France and Mexico.
Read more g
Andersen advises Hotelverse on the closing
of a funding round
Andersen has advised Hotelverse, a hotel booking
tool, in the closing of a pre-series A financing
round.
The company will use this capital injection to
promote the national and international growth of its
innovative tool, aimed at optimizing and improving
the user experience in hotel reservations without
intermediaries.
Read more g
Andersen advises Barbara IoT on the closing
of a funding round
Andersen has advised Barbara IoT, a company
specialising in Internet of Things technologies,
on the closing of a Series A financing round, for
a total of €2.5 million, led by Caixa Capital Risc,
through its Criteria Venture Tech fund; Perseo,
Iberdrola's programme and GoHub, Bizkaia Seed
Capital and Basque Fondo, which had already
been shareholders of the company since 2020.
The company will use this capital injection to
consolidate its leadership in the smart grids sector
and to kick-start its expansion in Europe.
Read more g
Andersen advises Trammell Crow Company
on three land acquisitions for logistics projects
in Spain
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Andersen has advised Trammell Crow Company
(TCC), a US-based company and a leader
in commercial real estate development and
investment, on the purchase of three plots of
land in Spain, marking the start of its first logistics
projects in our country.
The more than 170,000 square metres acquired by
TCC are located in strategic points of the national
logistics ring around Madrid and Barcelona.
Read more g
Andersen advises StockAgile on the closing of
a €2.5 million financing round
Andersen has advised StockAgile, the omnichannel
management software managed by Novadigits
Technologies SL to optimise inventory and sales
for SMEs, in the closing of a €2.5 million financing
round, led by venture capital firm Nauta Capital,
4Founders Capital, Angels and Zone2Boost.
The company will use this capital injection to
improve the product and customer service, thus
promoting a new sales and marketing strategy
with the aim of positioning itself as a leader in
omnichannel sales management in the retail sector.
Read more g
Andersen advises IBI Lion on the purchase of a
logistics platform owned by Neinver
Andersen has advised IBI Lion Socimi, the
Spanish division of the Israeli fund IBI Investment,
on the purchase of a logistics platform located in
Valencia, which it has acquired from the Neinver
Group, through Neinver Logistics, for a value of
65 million.
The asset, located in a strategic place, just 47
kilometres from the Port of Valencia, has a gross
leasable area of 60,000 m² arranged in a single
warehouse and occupied entirely by Conforama,
a company dedicated to the retail sale of home
furnishings.
Read more g

ROMANIA
Țuca Zbarcea & Asociații assisted Morgan
Stanley in the EUR 10 million refurbishment
and modernization of America House
The iconic office building America House has
60 | undergone a full refurbishment and modernization
process since its take over by Morgan Stanley in

2019. The refurbishment was focused on both
technical and aesthetic aspects of the building.
This was followed by the upgrades of the exterior
ground floor area including the extension of the
terrace's premises, adding green areas, dramatic
lighting for the green spaces, extending the sidewalk
for the benefit of the pedestrians, changing the
flooring, and unifying the retail signage.
From a legal standpoint, the entire process was
overseen by a team of lawyers from Țuca Zbarcea
& Asociații headed by Partners Răzvan GheorghiuTesta and Dragoș Apostol, as well as Managing
Associate Raluca Mișu.
Read more g
Țuca Zbârcea & Asociații acts for a club of banks
in relation to a RON 431 million syndicated
credit facility
Țuca Zbârcea & Asociații advised a club of banks
(led by OTP Bank Romania S.A. as arranger,
facility agent and security agent) in relation to a
RON 431 million syndicated facility agreement for
the financing of Aaylex One group, a Romanian
based leading player in the food industry. The core
team from Țuca Zbârcea & Asociații advising the
syndicate of banks consisted of Mihai Dudoiu,
Partner and Cătălin Georgescu, Managing
Associate.
Read more g
Țuca Zbârcea & Asociații advises Partners
for Growth VI, L.P. on a complex financing
involving the Romanian subsidiary of Splend
Group
A team of banking and finance lawyers from Țuca
Zbârcea & Asociații advised Partners for Growth
VI, L.P. on Romanian law aspects related to the
accession, as additional guarantor and security
provider, of the Romanian subsidiary (Splend
Technology S.R.L.) of the Splend group to an
Australian law governed loan note subscription
agreement (equivalent of more than EUR 25
million).
The team included Partner Mihai Dudoiu, Managing
Associate Cătălin Georgescu, and Associate
Sorina Stefoni.
Read more g

UKRAINE
Sayenko
Kharenko
advises
French
Development Agency on EUR 300 million credit
support to Ukraine for financial, economic and
humanitarian needs
On 28 March 2022, Agence Française de
Développement (French Development Agency,
AFD) and Ukraine signed a EUR 300 million credit
facility agreement providing for a loan for the
account of the French State and at the demand
of the French Ministry of Economy, Finance and
Recovery. This credit facility aims at supporting
Ukraine in addressing its essential public services
needs and restoring key macroeconomic
balances in the context of major humanitarian and
economic crises.
Read more g
Sayenko Kharenko advises European Fund for
Southeast Europe on EUR 20 million financing
to Credit Agricole Bank to support agricultural
producers
Sayenko Kharenko has acted as Ukrainian legal
counsel to the European Fund for Southeast
Europe (EFSE) on providing a loan of EUR 20
million equivalent in Ukrainian hryvnia to Credit
Agricole Bank. The loan will be used by the bank
to provide local currency financing for agricultural
producers and farmers.
Read more g

legal counsel to Elementum Energy Limited on
the acquisition of a majority stake in Lymanska
Vitroelektrostantsiia LLC from Ukraine Power
Resources. Lymanska Vitroelektrostantsiia LLC
is a project company that is developing a wind
park exceeding 100 MW near Odesa, Ukraine.
The project is being developed in cooperation
with Ukraine Power Resources, which remains a
minority shareholder.
Read more g
Sayenko Kharenko advises on disposal of
Ukrainian lithium projects to European Lithium
Limited
Sayenko Kharenko has acted as legal counsel
to Millstone Group in relation to the acquisition
of the entire shareholding in European Lithium
Ukraine LLC (the Company) by European Lithium
Limited (EUR), and Millstone Group’s subsequent
investment into EUR.
Read more g

Sayenko Kharenko advises EBRD on EUR
10 million equivalent loan to Bank Lviv to
support Ukrainian micro, small and medium
enterprises
Sayenko Kharenko acted as Ukrainian legal
counsel to the European Bank for Reconstruction
and Development (EBRD) on providing EUR 10
million synthetic loan in local currency to Bank
Lviv under the EU4Business-EBRD Credit Line,
a programme aimed at enabling companies to
upgrade their products and services in line with
EU standards.
Read more g
Sayenko Kharenko advises Elementum Energy
on acquisition of a stake in the Lymanska WPP
project
Sayenko Kharenko has acted as Ukrainian
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SPAIN
Andersen in Spain strengthens its position
in the Chambers Europe ranking including
Corporate and M&A, Corporate Compliance
and Venture Capital practices

Chambers Europe 2022 also recognises as
individuals Partners Ignacio Aparicio in the
Corporate and M&A practice and Javier Bustillo in
the Private Equity: Venture Capital section.

The legal directory Chambers & Partners highlights
Andersen in Spain in its 2022 Europe guide
strengthening the position of the team in Corporate
and M&A and Corporate Compliance rankings.

Read more g

ROMANIA
First-Tier rankings and a record number of
individual nominations for Țuca Zbârcea
& Asociații in the latest Legal 500 EMEA
edition
Țuca Zbârcea & Asociații leads the top echelon
of the Romanian legal market, receiving Band 1
rankings in 12 areas of practice: Corporate and
M&A; Banking and finance; Dispute resolution;
Employment; Energy and natural resources; EU
and competition; Intellectual property; PPP and
procurement; Real estate; Restructuring and
insolvency; Tax; Telecom, media and technology
(TMT).
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The firm "is a market leading presence both in terms
of quality and scale" and "has a second to none
commitment to its clients and an interdisciplinary
team that stands out for its passion" (Legal 500
EMEA 2022)
Read more g
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