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Introduction

The coronavirus pandemic ("COVID-19") has become a global health emergency. Its rapid spread has
required the National Government to declare a state of alert.
Royal Decree 463/2020 of 14 March, which declares a state of alarm for the management of the health
crisis caused by COVID-19 ("RD 463/2020"), places us in an inhospitable scenario, unknown to the
Public Administrations and, above all, to the citizens. The measures adopted, which were in force at
least until 11 April, are unprecedented and have generated uncertainty among economic agents dealing
with the public sector. In this Note we will try to analyse the most relevant effects of the declaration of
the state of alarm from an administrative point of view, although it will be our courts that, if necessary,
will have the last word.
This publication aims to provide a practical, immediate but reflexive view of the new features introduced
in terms of time limits, public contracts and liability of assets by RD 463/2020; by Royal Decree Law
7/2020 of 12 March, adopting urgent measures to respond to the economic impact of COVID-19 (the
"RDL 7/2020"); and by Royal Decree Law 8/2020 of 17 March, on extraordinary urgent measures to
address the economic and social impact of COVID-19 (the "RDL 8/2020").
This publication does not replace the legal advice required in each case and is subject to the
modifications that may arise from the approval of new measures.
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Suspension of deadlines
Suspension
of
procedural
deadlines

The second and third additional provisions of RD 463/2020 regulate, respectively, the suspension
of procedural deadlines and the suspension of administrative deadlines.
The second additional provision provides for the suspension of procedural terms and the
interruption of procedural deadlines in all jurisdictions with the exceptions provided for therein.
As a result, all legal proceedings that should be carried out during the state of alert are
automatically suspended, including the filing of pleadings and court appearances.
The second additional provision shall not apply, in the area of contentious-administrative
jurisdiction, to proceedings relating to the protection of fundamental rights of the individual, nor
to the processing of judicial authorisations or ratifications in health matters.
RD 463/2020 also includes a closing clause that allows the judge or court to agree on the practice
of legal proceedings necessary to avoid irreparable damage to rights and legitimate interests.
This provision should fully allow for the processing, promotion and resolution of requests for
precautionary measures inaudita parte (art. 135 LJCA (Law governing Administrative
Jurisdiction)). which are aimed precisely at cases of special urgency. However, as indicated in
RD 463/2020, it will be the judge or court who will assess, in its best judgement, the concurrence
of the circumstances that justify the processing of this piece. In this way, the general rule of ex
officio promotion of procedural actions contained in Article 179.1 of the Civil Procedure Law is
suspended.
RD 463/2020 does not contain any provisions regarding the use of Lexnet. However, the General
Council of the Judiciary1 has agreed that written submissions may only be made in relation to
"urgent and undelayable" procedural actions during the time that the state of alert is maintained.
In any case, the system does not prevent the filing of pleadings or the receipt of judicial
notifications.

1

http://www.poderjudicial.es/cgpj/es/Poder-Judicial/En-Portada/El-CGPJ-establece-que-durante-el-estado-dealarma-solo-podran-presentarse-escritos-procesales-vinculados-a-actuaciones-judiciales-urgentes-y-siempre-atraves-de-LexNET-
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Although RD 463/2020 establishes that the calculation of deadlines will resume at the moment
that the suspension of the state of alarm is lifted, it will be necessary to determine how the
deadlines will be resumed. This is of vital importance in relation to the time limits, as in the case
of the filing of the contentious-administrative appeal, which is calculated by months, since it will
be necessary to specify how the interruption and resumption of the monthly calculation operates.
Article 133.3 of the Law on Civil Procedure, applicable in addition to the LJCA, provides that the
time periods that were set by months shall be calculated from date to date. This provision has
made it possible, for example, for the computation of monthly periods in the middle of August to
be carried out by omitting this month (i.e. the period for filing a contentious appeal against an act
notified on 4 July would expire on 4th October).
Furthermore, it would be advisable to analyse the adoption of measures to stagger the
resumption of procedural activity in order to avoid the collapse of the procedural management
systems and, in particular, of the LexNet system, although logic would seem to recommend that
the time limits indicated be maintained and that the postponements be identified accordingly.
Suspension of The regulation distinguishes between terms and deadlines: (i) the term refers to the indication of a
administrative certain day for which the rule provides that they shall be suspended and, (ii) the term refers to the
deadlines
period between an initial day and an end day and for them the rule provides that they shall be
interrupted. However, the effect of the lifting of the alert status will be, like the suspension, its resumption
and not its resumption2.
The third additional provision of RD 463/2020 suspends the periods in accordance with the following
provisions:
i. RD 463/2020 suspends the terms and interrupts the time limits for the processing of
procedures by public sector entities. The calculation of the time limits will be resumed when
the alert is lifted (section one of the third additional provision).
ii. The competent body may, by means of a reasoned decision, agree on the measures
of organisation and instruction strictly necessary to avoid serious damage to the rights and
interests of the interested party in the procedure and provided that the latter agrees. The
competent body may also conduct the proceedings if the person concerned agrees that
the time limit should not be suspended (third subparagraph of the third additional
provision).

2
Accordingly, the Report of the Subdirectorate General of the Advisory Services of the State Attorney's Office of
20 March 2020
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RD 463/2020 alters the general rule of ex officio promotion of the administrative procedure: the
administration may promote the procedure whenever the interested party requests it or when it
considers that it may be harmful to the interested party and the interested party agrees.
This provision is particularly relevant for procedures that have an unfavourable effect on the
administered party (i.e. sanctioning proceedings or proceedings for the restoration of urban planning
legality, etc.) as well as for procedures whose addressees are an indeterminate number of subjects.
These provisions are consistent with the suspension of prescription and expiry periods during the state
of alert (see Additional Provision Four), which allows the administered and the Administration to
maintain the performance of their actions.
i. Public sector bodies may agree, with reasons, to continue administrative procedures that (i)
relate to situations closely linked to the facts justifying the state of alert, (ii) are essential for
the protection of the general interest or (iii) are essential for the basic functioning of the
services (fourth paragraph of the third additional provision).
ii. The procedures for affiliation, settlement and contribution to social security and tax
procedures are not affected by these provisions.
Public tenders will also be affected by the suspension and can only be carried out if they meet
the general requirements for the continuation of administrative procedures, which is leading in
practice to the suspension of almost all tendering procedures.
The periods of the administrative procedures are suspended from March 14th and will be
Deadline
calculation recalculated in the days remaining after the loss of validity of the alarm decree or its
corresponding extensions.
The resumption of the count, once the suspension is lifted, must take into account the following
particularities:
i.

The interruption of terms whose calculation is expressed in working or calendar
days:
The lifting of the state of alert will cause the resumption of the deadline. If the administrative
act summoned for 10 days to make allegations and was notified on 9 March, the interested
party will have consumed 4 days (from 10th March to 13th March).
Therefore, if the state of alarm ended on April 11th, the calculation would be restarted from
the next working day, subtracting 6 working days. The period for presenting allegations
would end on April 20, considering that the 12th, 18th and 19th are not working days
because they are Saturdays and Sundays.
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The same practise can be carried out with the deadlines by calendar days. If the act notified
on 9th March granted 10 calendar days, it would be understood to have been suspended
from 14th March, so 4 days would have been consumed. Once resumed on 11th April, it
would expire on the 17th of the same month.
i.

The interruption of deadlines that count from date to date

The resumption of interrupted periods of time to be counted from date to date, as is the case with the
lodging of administrative appeals, does not offer such an obvious solution:
a.

b.

c.

It could be understood that if the term expires during the validity of the state of alert, it will
expire on the first working day since the loss of validity of the decree or its extensions,
although this could mean the collapse of the Administration.
Another possible solution would be to equate one month to 30 days although, given the
situation, it cannot be ruled out that the 31-day period (the duration of the month of March)
will be taken.
A third option, the most reliable one, would be the one adopted by the courts for the lodging
of the contentious-administrative appeal when the deadline expires in the month of August.

In any case, the most conservative solution will be to meet the deadlines and terms as soon as
possible, once it has been agreed to lift the alert state.
As we indicated before, it is necessary for the Government to set an interpretative criterion. The
reports of the State Attorney's Office that have been made public to date do not address this
issue, which is of vital importance for the calculation of the deadlines for administrative and
contentious-administrative appeals.
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Non-contractual liability of the State
The Government has put in place temporary and exceptional measures to protect the health of
citizens and to contain the progression of the disease. These measures alter the constitutional
and statutory regime of distribution of powers, limit the exercise of the fundamental right to
freedom of movement, prevent the free exercise of economic and commercial activities and allow
the competent authorities to carry out requisitions of all types of property.
The economic consequences of these measures are evident even though their magnitude is
impossible to calculate currently. Faced with this situation, the economic operators concerned
can legitimately ask themselves whether the State is obliged to respond financially for the
damage or loss caused by its decision.
Article 106.2 of the Constitution provides that:
"Private individuals, under the terms established by law, shall have the right to be
compensated for any damage they suffer to any of their property and rights, except
in cases of force majeure, provided that the damage is the result of the operation of
public services".
Article 3.2 of Organic Law 4/1981, of 1st June, on states of alarm, exception and siege, contains
the same general rule of compensation that allows people who suffer damages as a result of the
declaration of a state of alert to claim them back from the State under the terms provided for by
law. This general reference to "the laws" leads us to Law 40/2015, of 1st October, on the Legal
System of the Public Sector, which excludes the State's liability in cases of force majeure, as
also stated in Article 106.2 of the Constitution.
The core of any analysis of the concurrence of a case of economic liability will rest firstly on
verifying whether the damage or loss caused involves a sacrifice of special intensity that can be
considered, beyond a limitation of rights, a singular deprivation that must be compensated (this
is the distinction between limitation and expropriation of rights), and secondly on analysing
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whether the situation of fact generated by the COVID-19 is the result of the concurrence of a
case of force majeure that justifies the adoption of the measures decreed.
With regard to the first point, it should be remembered that occasional loss caused to shops by
the closure to road traffic of access roads, or by works undertaken in a certain neighbourhood,
is not considered compensable provided that it affects all of them equally and does not involve
an exceptional sacrifice in comparison with the rest of those affected. This distinction remains
fully in force in the Organic Law of the States of Alert, Exception and Siege, which refers the right
to compensation to the provisions of the law.
As for the second, the health crisis is associated, a priori, with an assumption of force majeure.
The concept of force majeure is defined as an event that, although foreseeable, is nevertheless
inevitable, insurmountable and irresistible, provided that the cause that motivates it is strange
and independent of the obligated subject. The Administration must justify the adoption of the
measures decreed in the concurrence of an event of force majeure that, although it is not the
direct cause of the damage inflicted (i.e. the COVID-19 has not directly caused the closure of the
cinemas), would exonerate it from liability. Thus, if our courts validate that the actions and
omissions of the Government of the Nation are justified in the concurrence of an event of force
majeure, the damages caused by the measures adopted in Royal Decree 463/2020 cannot be
demanded from the State.
Therefore, any claim for economic liability will rest on the judgement of how avoidable the
adoption of such drastic measures could have been and whether, therefore, there has
been a normal or abnormal functioning that has interrupted the causal link between the
government action (or omission) and the cause of force majeure. Similarly, whether the
competent authority has applied the containment measures in accordance with the principles of
proportionality should be assessed, choosing the least restrictive action and justifying its
necessity for the protection of the public interest. The claimant (patient, health worker or
businessman affected by the closure ordered by the Government) must prove that, in fact, there
has been a normal or abnormal functioning of the Administration and that the causal link between
the damage caused and the action of the Administration has not been interrupted by the
occurrence of force majeure.
This analysis will make it possible to assess whether the lack of anticipation on the part
of the authorities (i.e. because they did not foresee or adequately equip the operation of
the services to avoid damage) was inevitable because it was unpredictable.
The considerations made regarding the exonerating nature of force majeure cannot be
extrapolated to the requisitioning of property. The Royal Lanuage Academy defines it as
"expropriation by the competent authority of certain privately owned property, suitable for the
needs of public interest". The person affected by a requisition is therefore entitled to
compensation (art. 120 et seq. of the Act on Compulsory Expropriation). This is the case, inter
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alia, with requisitions of masks or hydroalcoholic gel in pharmacy offices. In this case, the volume
of the requisition, the place of the requisition, the intervening agents and any other relevant data
must be documented in the corresponding act so that, once the situation is normalised, the
requisition can be assessed and paid for.
The value of this compensation does not necessarily have to be adjusted to the market
price of the requisitioned property. It will be the Administration who will determine its value by
applying the rules provided for in the Law of Compulsory Expropriation for the expropriation of
personal property. If the administered party does not agree, he will have no choice but to initiate
a lengthy procedure.
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Public procurement: Tender and award stage
General rule:
Suspension
of deadlines
for
submission of
tenders

The third additional provision of RD 463/2020 suspends, in general, the administrative3
deadlines. This provision is applicable to public procurement.
The report of 16 March by the General Sub directorate of the Advisory Services of the State
Attorney's Office on the application of RD 463/2020 to public tenders states that:
"According to a literal, systematic and finalist interpretation of the norm, it
must be understood that there is an automatic suspension of all procedures
processed by public sector entities, and this without distinction of subjects or
procedures: - From an objective point of view, the third additional provision of Royal
Decree 463/2020 refers to the suspension of terms and the interruption of deadlines
for the processing "of procedures" by public sector bodies. This includes
administrative procedures subject to the LCSP, the LPAP (Public Authority Property
Act), tax regulations and any other procedures that, regardless of their purpose and
regulation, may be processed by public sector entities".
The general rule is that tenders that were in progress when the alert state was declared
are suspended. This provision includes both the deadlines for submitting bids and for requesting
reports, providing documents or setting up and holding contracting tables.
However, this should not prevent either the awarding of a minor contract when the requirements
established in the third additional provision of RD 463/2020 are met or the continuation of an
award procedure when all the bidders show their agreement or the authority so decides with their
consent.

3

This suspension also affects the time limit for the filing of the special appeal in matters of recruitment.
However, we understand that this suspension does not affect the calculation of the time limits for the execution of
contracts.
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In this sense, the State Contracting Advisory Board has stated in its Information Note on the
interpretation of the third additional provision of RD 463/20204:
"Under this rule, if the rights and interests of the tenderer or tenderers could be
seriously affected in any way, the contracting authority should seek their agreement
and, once obtained, continue the ordinary course of the procedure".
Similarly, the Board confirms the possibility that if the bidders give their consent, the tender can
be continued.
In those contracts that were in the period of presentation of offers at the time of the declaration
of the state of alarm, the State Attorney's Office has interpreted that the interruption operates
ex lege and that its publication is not necessary "it does not seem necessary to publish
notices of suspension of terms, deadlines or procedures of the tenders in progress, since
the suspension is the general rule and produces automatic effects ex lege. There is also
nothing to prevent such publication, although, it is insisted, it seems unnecessary and
could lead to the collapse of the operation of the Platform. On the contrary, agreements not
to suspend should be published when public sector entities give reasons for doing so".
The criteria of the state’s legal counsel do not coincide with those published by the General
Directorate of State Assets of the Ministry of Finance in the Public Sector Contracting Platform.
On March 16th5, the Ministry of Finance recommended that the tenders be cancelled. This
discordance may be justified in the convenience of translating the suspension operationally as
an annulment of the tender announcement although its effects are obviously not the same6. At
least that is what the Contracting Platform has pointed out in relation to contracts subject to
harmonised regulation for which the date for submission of tenders published in the OJEU is only
permitted to be modified by cancelling the notice subject to official publicity.
In any case, we understand that the interpretation of the State's Attorney is in line with the
literalness of RD 463/2020. The procedures are understood to be suspended ex lege, unless (i)
the contracting body agrees, with reasons, to process them under the terms generally provided
for in the third additional provision (vide following sub-section) or (ii) the interested parties
expressly request that they be continued.

4

https://www.hacienda.gob.es/esES/Areas%20Tematicas/Contratacion/Junta%20Consultiva%20de%20Contratacion%20Administrativa/Paginas/d
efault.aspx
5
https://contrataciondelestado.es/wps/portal/plataforma
6
Cancellation entails the restarting of the deadlines when the announcements are published again, while
suspension entails their resumption at the time when they were at the time the alarm state was declared.
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Special
rules:
continuation
of certain
contracts

The contracting authority may agree to continue the tendering procedure when justified in one of
the cases referred to in paragraph 4 of the third additional provision:
i.
ii.
iii.

Contracts related or linked to the current alert state
Contracts indispensable for the protection of the general interest
Contracts essential to the basic functioning of the services

Contracts awarded but not yet finalised may, where possible, be formalised. However, where it
is not physically impossible to complete the contract or to start performance, failure to comply
with this deadline should not prejudice the successful tenderer.
On the other hand, it should be noted that the declaration of the state of alarm could be set up,
provided that it is properly motivated (ex Article 152.3 LCSP), as a result of renouncing the
conclusion of contracts that have not been awarded, insofar as it is a matter of public
interest. This situation could be justified, for example, in relation to service contracts linked to
the celebration of events that have had to be suspended or because of budgetary restrictions
that have to be implemented in certain areas as a result of the health emergency.
Finally, if the body agrees to continue the procedure and the interested party is harmed, the
lodging of an appeal against the award agreement must be assessed, without prejudice to the
fact that it would be advisable to assess the exercise of other actions to ensure the success of
such an appeal (i.e. immediate submission of a written document with reservation of shares,
provision of an ad cautelam offer as a mechanism to preserve the active right to lodge an appeal).

Emergency
processing

Article 16 of RD-Law 7/2020 expressly provides that the adoption of any type of direct or indirect
measure by the bodies of the State Administration7 to deal with COVID-19 will justify the need
for immediate action, in accordance with the provisions of Article 120 of the LCSP. This measure
is not linked to the declaration of the state of alarm but has a broader time spectrum.
Article 120 LCSP regulates emergency processing. Emergency processing implies that:

RDL 7/2020 respects the constitutional framework for the distribution of powers, since the State cannot appreciate
the concurrence of this exceptional case in relation to other territorial public administrations. The Autonomous
Communities may issue similar measures within their jurisdiction. Thus, the Andalusian Government issued
Decree-Law 3/2020 of 16 March on measures of financial and tax support for the economic sector, expediting
7
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i.

The contracting authority must give reasons for the occurrence of the exceptional
circumstance. The Advisory Board on State Contracting has declared in this respect that
(File No 17/2019) it is a breach of the general principles that must be duly justified. The
cause justifying this exceptional procedure will limit the objective and temporary scope to
what is strictly indispensable. It will therefore be essential for the contracting authority to
record in the file the link between the object of the contract and the crisis caused by
COVID-19.

ii.

The contracting authority is not obliged to process the contract file and, in fact, oral
contracting is permitted.

iii.

The contracting body may order the execution of the service, work or supply immediately,
directly and without being subject to the formal requirements established in the LCSP.

iv.

The period for starting the execution of the service, work or supply may not exceed one
month. If this period is exceeded, the contracting of these services will require the
processing of an ordinary procedure.
The contracting body may make a payment on account in favour of the contractor for the
preparatory actions carried out without the need to provide any guarantee, as long as this
is recorded in the contracting file (Final Provision, section of RDL 8/2020).

v.

RDL 7/2020 only refers to the General State Administration, its public bodies and public law
entities. However, it should be understood that the entire public sector, in the terms defined
in Article 3 of the LCSP, is entitled to resort to emergency processing since (i) the
emergency situation is a de facto situation that does not require an express legal declaration; (ii)
the different administrations have autonomy to assess this situation and to resort, if necessary,
to this mechanism; and (iii) the fact that RDL 7/2020 has recognised the concurrence of this
situation for the General State Administration allows it to be extrapolated to the rest of the public
sector since it is a de facto situation, and this is notwithstanding to their deciding to adopt express
measures in the same way.

administrative actions and social emergency measures to combat the effects of the evolution of the coronavirus
(COVID-19), article 9 of which regulates the same provision for the Andalusian public sector.
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Contractual responsibility of the administration: execution of the contract
General
aspects

Article 34 of RDL 8/2020 regulates specific measures of suspension, extension and prolongation for
service, supply and works contracts8 as well as for works and services concession contracts. These
measures do not apply to the following contracts:
i.
Contracts for health, pharmaceutical or other services or supplies, whose object is
linked to the health crisis caused by COVID-19.
ii.

Contracts for security, cleaning or computer system maintenance services.

iii.
Contracts for services or supplies necessary to ensure the mobility and security of
transport infrastructures and services.
iv.
Contracts awarded by public entities that are listed on official markets and do not obtain
income from the General State Budget (i.e. AENA SME, S.A.).
RDL 8/2020 does not exclude the application of the general provisions on the suspension of
contracts (art. 208 LCSP) and on force majeure (arts. 239, 270 and 290 LCSP). However, these

8

These provisions apply to minor contracts. Although the question has arisen as to whether the extension of the

execution period or the extension provided for in Article 34 of RD-Law 8/2020 was applicable to them, the State
Attorney's Office has confirmed this in the Report of the General Sub directorate of the Advisory Services of the
State Attorney's Office of 19 March 2020, since (i) Article 34 of the RD-Ley does not expressly distinguish or
exclude minor contracts from its scope; (ii) the RD-Ley has the same legal status as the LCSP, but constitutes a
singular or exceptional rule, due to the context of health emergency in which it is issued, whose content must
prevail over the regulation of Article 118 LCSP; and (iii) the purpose pursued by Article 34 LCSP also applies to
minor contracts.
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rules are to be understood as displaced by the special regulation issued ad hoc. This will not
prevent their application outside the cases referred to in article 34 of the RDL, provided that the
conditions established in the contract legislation are met.
The RD-Law will also be applicable to contracts entered into by public sector entities subject to
Law 31/2007 of 30 October on procurement procedures in the water, energy, transport and postal
services sectors or Book I of Royal Decree Law 3/2020 of 4 February on urgent measures
incorporating into Spanish law various European Union directives in the field of public
procurement in certain sectors; private insurance; pension plans and funds; taxation and tax
litigation.
As regards its subjective scope of application, the RD-Ley is applicable to contracts entered into
by the public administrations as well as to those entered into by other public sector entities
provided for in article 3 of the LCSP. Therefore, this regulation can be extended to all contracts
concluded by public sector entities (i.e. contracting authorities that do not have the status of
Public Administrations or public sector entities that do not meet the condition of either contracting
authority or Public Administration) whether they are administrative contracts or private contracts9.
Finally, and before analysing the different cases, we would like to draw attention to the
contradiction between the title of article 34 of RDL 8/2020 ("Measures in the area of public
contracting to mitigate the consequences of the COVID-19") and the procedure it regulates, since
the general provisions of article 208 LCSP contain provisions that are more favourable to the
contractor than the regulation of RDL 8/2020.
In application of article 208 LCSP, the suspension of administrative contracts will undoubtedly be
a very appropriate and widely used measure if the state of alarm is prolonged. The suspension
contemplated in article 208 is a suspension for causes attributable to the contracting
administration, as evidenced by the fact that this precept includes the suspension of the contract
ordered by the contractor due to the administration's delay in payment. Therefore, because the
suspension is due to a cause attributable to the contracting body, the contractor is compensated
in addition to the expenses that may be incurred as a result of the contract that remains
suspended and for the loss of profit that the law itself quantifies at three percent.
The suspension contemplated by the RDL does not, however, have to do with the behaviour of
the contracting body but with causes beyond the control of the parties. The law also contemplates
the compensation of the contractor for damages caused in case of force majeure, although in
this case it does not detail the concepts for which the contractor must be compensated. However,
the RDL limits the concepts for which the contractor must be compensated. As the impossibility
9

This is also the criterion upheld by the State Attorney's Office in its report of 19 March 2020: "We understand
that Article 34 of Royal Decree-Law 8/2020 is applicable to all public sector entities".
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of continuing with the contracted service is a factual situation, the RDL determines that the
suspension will take effect from the moment this impossibility occurs. However, for this
suspension to be effective, it must be declared by the administration or contracting entity, at the
request of the contractor, who must ascertain whether this impossibility actually exists and since
when. A period of time is established for this purpose and, in the absence of an express
resolution, it must be considered that the contractor is not obliged to provide the service under
the agreed terms. This rule is not an exception to that of positive silence in proceedings initiated
at the request of a party, which is enshrined in Law 39/2015, since, as the Supreme Court has
again confirmed in its recent ruling No. 652/2019 of 21st May, appeal No. 1372/2017, the
Procedural Law is not applicable to proceedings which, lacking specific regulation in the law on
contracts, must be framed in the execution of contracts.

Contract suspension
Service and
supply
contracts for
successive
provision
(Art.34.1)

Service and supply contracts for successive supplies may be suspended10 when their
execution becomes impossible as a result of COVID-19 or the measures taken by the State,
the Autonomous Communities or the local administration to combat it.
Article 34(1) declares the automatic suspension of these contracts and then provides that the
contracting authority shall only agree to such suspension at the request of the contractor. The
State Attorney's Office11 has reported on this issue to conclude that the suspension must be
requested and will not operate automatically:
"Consequently, and notwithstanding the wording of the first paragraph, suspension
shall be granted by the contracting authority when it finds it impossible to perform
the contract, always at the request of the contractor, who must justify the
circumstances listed in article 34.1, paragraph 7.”
The contractor must prove the impossibility of continuing to provide the service as a result of the
de facto situation generated by the measures adopted by the State, the Autonomous
Communities and the local entities before the COVID-19. This should make it possible to request
suspension both for direct measures (i.e. the impossibility of continuing to provide the catering
service contracted by a Parador Nacional or extra-curricular classes at educational centres) and
indirect measures (i.e. the impossibility of accommodating workers as a result of the closure of
hotel establishments) that prevent the service or supply from being provided.

10

Suspension of contracts shall not constitute grounds for termination of the contract.
Report of the General Sub directorate of the Advisory Services of the State Attorney's Office of 19th March
2020.
11
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The request should reflect: (i) the reasons why the execution of the contract has become
impossible; (ii) the personnel, premises, vehicles, machinery, installations and equipment
assigned to the execution of the contract at that time; and (iii) the reasons why it is impossible
for the contractor to use the means mentioned in another contract. The circumstances set out in
the application may be subject to subsequent verification.
Suspension may be requested from the time the factual situation that prevents performance
occurs until such time as performance can be resumed. To this end, it will be understood that the
service can be resumed when, having ceased the circumstances or measures that were
preventing it, the contracting authority notifies the contractor of the end of the suspension.
Consequently, the lifting of the alert state will not automatically cause the resumption of the
Contract.
RDL 8/2020 does not establish a specific period of time to make the request. In our opinion, the
contractor should request the suspension when he can justify the impossibility of executing the
contract. The contracting body must resolve the matter within 5 calendar days from the
presentation of the request. Otherwise, it will be understood that the request has been rejected
due to administrative silence. In the event of rejection, the contractor may file a contentious
appeal requesting the suspension of the contract as a precautionary measure (article 135 of the
LJCA12).

12

This possibility, as we have seen before, has not been forbidden, although it will be at the discretion of the
judge or court to process and resolve it.
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Compensation for damages
In case of suspension of the contract, the contractor will be compensated for the following
concepts which, according to the wording of the precept, are considered numerus clausus:
i. Salary costs already paid to the staff by the contractor assigned on 14th March 2020 to
the normal execution of the contract, during the period of suspension. It should be borne
in mind here that the Advocate-General's Office has limited this possibility to direct wage
costs. The Lawyer's Office has understood that the costs assumed through the
subcontracting of other activities such as cleaning or security are not claimable: "this
Management Centre understands that the salaries paid by the SME subcontractor to its
workers cannot be considered as a personnel expense that can be compensated to the
contractor (Article 20 of the TRLET (Consolidated wording of the law on the statute of
rights for workers)) under Article 34.1.1 of Royal Decree-Law 8/2020".
ii. Expenses for maintenance of the definitive guarantee, relating to the period of
suspension of the contract.
iii. Expenses for rent or maintenance costs of machinery, installations and equipment
relating to the period of suspension of the contract, directly assigned to the execution of
the contract, provided that the contractor accredits that these means could not13 be used
for other purposes during the suspension of the contract.
iv. Expenses corresponding to insurance policies provided for in the specifications and
linked to the object of the contract that have been taken out by the contractor and are in
force at the time of the suspension of the contract.
Compensation will only be due when the contractor justifies to the contracting authority the reality,
effectiveness and amount of the compensation and only the specific period of suspension will be
compensable.
RDL 8/2020 is silent about the period of time to make a claim for damages. Therefore, and
with regard to contracts of an administrative nature to which the LCSP applies, Article 208.2.c
must be applied, which establishes a period of limitation of one year from the time the contractor
receives the order to resume execution of the contract14.
13

This provision limits the possibility of claiming indirect costs unless the company is affected by a total suspension
of activity. On the other hand, as it is a negative test it leaves the administration a significant margin of discretion
to compensate for these costs.
14
For private contracts subject to private law as regards their effects and termination, the time limit for making
the claim is 5 years in accordance with Article 1964(2) of the Civil Code.
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Finally, RDL 8/2020 also provides that when a successive service or supply contract expires and
a new contract guaranteeing its continuity has not been formalised as a result of the COVID-19,
the original contract may be extended until the execution of the new contract begins for a
maximum period of nine months in accordance with article 29.4 LCSP.

Nonsuccessive
provision and
supply
contracts that
have not lost
their purpose
(Art. 34.2)

The contracting authority may agree to extend or prolong the period of execution if the
contractor is in delay as a result of the COVID-19 or the measures taken by the State, the
Autonomous Communities or the local administration to combat it.
The period of extension or prolongation will be at least equal to the time lost due to this cause
unless the contractor requests a shorter one. The contracting body will grant15 the contractor an
extension of the deadline, following a report from the Contract Work Director16, in which it is
determined that the delay is not due to a cause attributable to the contractor, but that it has
occurred as a result of the COVID-19. In these cases, no penalties will be imposed on the
contractor or the contract will be terminated.
Contractors will be entitled to the payment of additional salary expenses that may have been
incurred as a result of the time lost, up to a maximum of 10% of the initial contract price. This
payment will only be made upon request and proof of the reality, effectiveness and amount.
If the contractor wishes to suspend the contract (suspension not provided for in article 34 RDLaw 8/2020) he must follow the general rule of suspension of administrative contracts in article
208 LCSP17.

15

The granting of the extension (if the requirements are met) is regulated by the contracting authority, as can be
seen from the wording of the provision.
16
It seems that the provision is wrong when it speaks of "Contract Work Director", since it is more reasonable in
this type of contract to refer to the person responsible for the contract.
17
In the case of contracts subject to private law, the provisions of the contract itself or the rules of private law
should be applied.
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The suspension of the contract
Contract for
works which
have not lost
their purpose
as a result of
COVID-19
(Art.34.3)

The contractor may request its suspension when its execution becomes impossible as a
result of the COVID-19 or the measures taken by the State, the Autonomous Communities or the
local Administration to combat it.
Although poorly drafted, the suspension of works contracts is contemplated generally for all
works contracts in force, i.e. all those that are being executed, and this is stated in the first
paragraph of Article 43.3. And for contracts whose completion with the delivery of the work was
scheduled from 14 March and the end of the state of alarm and it was not possible to execute
them as a result of the de facto situation created by COVID-19 or the measures adopted by the
State that prevented delivery, it establishes some peculiarities derived from this specific
circumstance.
Thus there would be (i) a general provision for all works contracts; and (ii) a specific provision
allowing a request for an extension of the delivery deadline.
The suspension may be requested from the time when the factual situation preventing delivery
occurs and until delivery can be resumed. To this end, it will be understood that the service can
be resumed when, having ceased the circumstances or measures that were preventing it, the
contracting authority notifies the contractor of the end of the suspension.
Consequently, the lifting of the alarm state will not automatically cause the resumption of the
Contract.
As regards the request for suspension and the time limit for its resolution, the RDL contains
identical provisions as for service and supply contracts for successive performance. The
suspension will be granted at the request of the contractor and the contracting body will have 5
calendar days to assess the impossibility of executing the contract. Once this period has elapsed,
the request will be understood to have been rejected.
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Compensation for damages
RDL 8/2020 provides that only the following items having the character of numerus clausus18 will
be compensable:
i. Salary costs already paid by the contractor to staff assigned to the regular execution of
the contract, during the period of suspension. The costs must correspond to the personnel
indicated who were assigned to the execution of the contract before 14 March and remain
assigned to it when it resumes. In accordance with the wording of this provision, the costs
of the work supervision service that must be hired during this period would not be
compensated.
ii. Expenses for maintenance of the final guarantee, relating to the period of suspension
of the contract.
iii. Expenses for renting or maintaining machinery, installations and equipment
provided that the contractor can prove that these means could not be used for purposes
other than the execution of the suspended contract and that the amount is less than the
cost of terminating such contracts for renting or maintaining machinery, installations and
equipment.
iv. Expenses corresponding to the insurance policies provided for in the specifications
and linked to the object of the contract that have been taken out by the contractor and are
in force at the time of the suspension of the contract.
In addition, the contractor must accredit that both he and the subcontractors, suppliers and
providers were up to date with their employment, social and tax obligations, as of March 14.
The deadline for making such a claim will be one year for administrative contracts, as we have
explained in the section on service and supply contracts for successive deliveries.

18

The right to compensation and damages provided for in this article shall be recognized only when the principal
contractor to whom the contract is awarded provides evidence that the following conditions have been met (i) the
principal contractor, the subcontractors (i) the suppliers and providers that it has contracted for the execution of
the contract are up to date with the fulfilment of their employment and social obligations, as of March 14, 2020, and
(ii) the main contractor is up to date with the fulfilment of its payment obligations to its subcontractors and providers
under the terms provided in Articles 216 and 217 of Law 9/2017, on Public Sector Contracts, as of March 14, 2020.
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Concession
contracts for
works and
services

The contractor will have the right to request the economic rebalancing of the contract when
the de facto situation created by COVID-19 and the measures taken by the public administrations
make the execution of the contract impossible.
The RDL again generates a paradox. Article 34.4 of RDL 8/2020 not only establishes a more
harmful regime for the concessionaire than that provided for in Articles 270 and 290 of the LCSP,
but also leaves out of its scope those concessionaires that can (and must) continue to provide
the service but suffer a loss of income (i.e. loss of traffic on a motorway) or an increase in the
costs incurred (i.e. higher cost of security and cleaning of a hospital facility). In these cases, we
understand that the concessionaires will be able to resort to the ordinary mechanisms of
rebalancing19 the contract in order to get the granting administration to compensate them for the
economic losses caused by an unforeseeable risk that, of course, seems to be outside the normal
scope of the contract.
RDL 8/2020 allows the modification of the clauses of economic content without modifying the
limit of 15 per cent of increase of the initial term of the concession established in Article 25 LCSP.
The rebalancing will compensate the concessionaires for the loss of income and the increase in
costs incurred, among which will be considered any additional salary expenses they may have
actually paid, with respect to those foreseen in the ordinary execution of the works or service
concession contract during the period of duration of the de facto situation created by the COVID19. This compensation will only be paid at the request of the contractor, who must provide
evidence of the reality, effectiveness and amount of such costs.
The suspension of concessions is not automatic and must be requested. However, this section
does not provide for the lifting of the suspension at the request of the Administration (as is the
case with works and service contracts). Consequently, it is inferred that in works and service
concessions the concessionaire may resume the execution of the contract as soon as the
competent authority allows it.
The request for rebalancing measures may be submitted when activity is resumed. The
contractor must provide evidence of the loss of revenue and the increase in costs (note that in
this case the items eligible for compensation are numerus apertus).
In these cases of suspension, the extension of the deadline by the suspended time should not
be considered as a rebalancing and, therefore, the limit of 15% of the duration of the contract
should not be applied, but the contract will be resumed and terminated on the date resulting from
adding the suspension period to the date of the initial termination. In the event that the

19

Articles 270 and 290 of the LCSP allow the contractor to be requested to rebalance the concession when
"causes of force majeure directly determine the substantial breakdown of the economy of the contract".
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rebalancing could be implemented through an extension of up to 15%, this additional period
should be added to the above-mentioned period.

Modification
of works,
service and
supply
contracts

The emergency caused by the coronavirus means that public contracts are in an unknown
scenario for the contracting parties.
The parties agreed to conditions that have varied substantially. Some contracts need to increase
the services initially contracted, as in the case of cleaning and surveillance contracts. Others
need to reduce the services contracted, because the measures adopted make them
unnecessary. For example, the limitation to free movement means that public transport may be
underused or the implementation of teleworking among civil servants may make daily cleaning
of the premises where they carry out their work unnecessary.
The principles of pacta sunt servanda and of risk and chance of the contractor (article 197 of the
LCSP) govern, as a general rule, in the area of public procurement. RD-Law 8/2020 has not
expressly provided for cases of modification of the contract. However, this should not prevent the
recourse to a case of force majeure that allows the modification of the contract (articles 203 and
205 of the LCSP):
Article 205.2 LCSP20 allows contracts to be modified with a limit of 50% of the initial price when:
i.

It was necessary to add additional works, supplies or services to those initially
contracted. In this case, two requirements must be met: (a) that the change of contractor
is not possible for economic or technical reasons or would cause significant inconvenience
or a substantial increase in costs for the contracting authority; and (b) that the modification
of the contract does not exceed, alone or in conjunction with 50 per cent of the initial price
(excluding VAT).

ii.

The need to modify a contract arises from circumstances that were unforeseeable
at the time the contract was tendered. In this case, three requirements must be met: (a)
that the need for the modification arises from circumstances that a diligent administration
could not have foreseen; (b) that the modification does not alter the overall nature of the
contract; and (c) that the modification of the contract does not exceed, alone or in
conjunction with 50 percent of the initial price (excluding VAT).

Under the present circumstances, the requirements are met. Therefore, contracts may be
modified (upwards or downwards) in compliance with the procedural provisions set out in Articles
206 and 207 of the LCSP.
20

Applicable to all contracts awarded by public administrations and contracting authorities. It is not applicable ex
art. 322.1 LCSP to contracts signed by public sector entities that are not considered to be contracting authorities.
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We hope the information is useful and of interest. At Andersen Tax & Legal we have created a
multidisciplinary team to deal with all the questions that may arise on this aspect or in relation to the
COVID-19.
For more information please contact:
José Vicente Morote | Partner in the area of Public and Regulatory Law
jvicente.morote@andersentaxlegal.es
Carlos Mínguez | Partner in the area of Public and Regulatory Law
carlos.minguez@andersentaxlegal.es
Carlos Morales | Director in the area of Public and Regulatory Law
carlos.morales@andersentaxlegal.es

The above comments are for information purposes only and do not constitute professional opinions or legal advice, nor do they
necessarily include the opinions of the authors. If you are interested in obtaining additional information or clarification of the
content, please contact us by telephone on + 34 963 527 546/34 917 813 300 or by e-mail at
communications@andersentaxlegal.es.
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